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PKEFACE TO THE FIRST EDITION 


This book is (as its title imports) an introduction to 

the study of the law of the constitution; it does not 

pretend to be even a summary, much less a complete 

account of aonstitutional law. It deals only with 

t^o or three guiding principles which pervade the 

modem constitution of England. My object in pub- 

lisliin^ the work is to provide students with a manual 

which may impress these leading principles on their 

►mi«ds,*aiid thus may enable them to study with 

benefit in Blackstone’s Commentaries and other 

treatises of the like nature those legal topics which, 

tal^en tegethcr, make up the constitutional law of 

England. In fuisfcheranco of this design 1 have not 

only emphasised the doctrines (such, for example, as 

the sovereignty of Parliament) which are the founda- 

tten of the existing constitution, but have also 

•constantly illustrated English constitutionalism, by 

compaiiiiSQfis betweei^it and the constitutionalism on 

the one liand of the United States, and on the other 
• — ♦ 
bf the Frenclf Republic. Whether I h^e •in any 
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measure attiaiii^ed my objeetr must be leftf to the 
judgment of my readers. It ms^ perhaps b§ allow¬ 
able ■ to remind them that a book consisting of 
actually delivered lectures must, even though revised 
for publication, exhibit the characteristics inseparable 
from oral exposition, and that a treatise son the 
principles of the law of the constitution differs in its 
scope and purpose, as well from a constitutional 
history of England as from works like Bagehot^s 
incomparable English Consikution, which analyse 
the practical working of our complicated system of 
modern Parliamentary government. , 

If, however, 1 insist on the fact that my book 1ms 
a special aim of its own, nothing is further from my 
intention than to underrate the debt which J owe 

r ' 

to the labours of the lawyers and historians who 
have comi^oscd works on the English coifstltutipn. ^ 
Not a page of my lectures could been have written 
'without constant reference to writers such as Black- 
stone, Hallam, Hearn, Gardiner, or Freeman., whose 
books are in the hands of every sfudent. To three 
of these .authors in particular I am so deeply indebted 
that it is a duty no less than a pleasure to make special 
acknowledgment of the extefit of my oBligatione. 
Professor Hearn’s Government of England has taught# 
me more than any other single work ^jje way 
in which the labours of lawyers establishecl in early 
tinfes the. elementary principles which form tfie basis 
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of the cftnstitution. Mr. Gardiner's History of Eng¬ 
land h|ts suggested ^to me the coiicl'usion on which, 
confirmed as I found it to be,bj all the informjvfion I# 
could collect about French administrativ<? law, stress 
is frequently laid in the course of the following pages, 
that lihe views of the prerogative maintained by 
Crown lawyers under the Tudors and the Stuarts 
bear a marked resemblance to the legal and adminis¬ 
trative ideas which at the present day under the 
Third Republic still support the droit administratif 
of France. To my friend and colleague Mr. Freeman 
I owe a debt of a somewhat different nature. His 
Growth of the English Constitution has been to me 
a model (far easier to admire than to imitate) of the 
mode in which dry and even abstruse topics may be 
made the subject of efFecti\'e and popular exposition. 
T^e elfcar statement which that work contains of the 
difference between our so-called “ written law ” and 
** our conventional constitution,” originally led me to 

seek fqj an answer to the inquiry, what may be the 
« 

tr\ie source whence constitutional understandings, 
which are not laws, derive their binding power, whilst 
the equally vigorous statements contained in the 
name bobk of _ the a^ect in which the growth of the 
, constitution presents itself to ahMiistorian forced 
upon my attention the essential difference between 
the histt)rical and the legal way of regarding our 
• institutions, and compelled me to consider »wh^ther 
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the hahit'of hjiokiiig too cxclKsivoly at tfie %tcps by 
which the constitution has heen developed ^oes not 
, prevcjnt studeijts from ^paying* sufHcient attention to 
the law of'thc constitution as it now actually exists. 
The possible weakness at any rate of the historical, 
method as applied to the growth of institi»4ions, is 
that it may induce men to think so much of the 
way in whicli an institution 1ms come to be what it 
is, that they cease to consider with sufHcicnt care 
what it is that an institution has become. 

A. V. DIUEY. 

All Souls Colleojk, 

Oxford, , 1886 . 



PREFACE TO THE EIGHTH EDITION 

The body of this work is tlie eighth edition, or rather a reprint 
of tlie seventh edition, of t-iie Tmic of the Conslif'ution first 
published in 1885. It is, however, aceompanicd by a new 
Introduction. This Introduction is written witli two objects. 
The first object is to trace and coninient upon the way in 
wMch the main principles of our constitution as expounded 
bjr me may have been affected either by changes of law or by 
changes of the working of the constitution which have occurred 
during the last thirty years (188‘t-iyi4). The second object 
of thi^ Introduction is to slate and analyse the main con¬ 
stitutional ideas which may fairly ho called new, either because 
they h%v% come into existence during the last thirty years, 
or%ecause (what is much more frequently the case) they have 
in England during that period begun to exert a new and 
noticeable influence. 

It ha^bcen my good fortune to receive in the composition 
of *4108 Introduction, as in the writing of every book which 
I have publislied, untold aid from suggestions made to mo 
by a large number both of English and of foreign friends. 
To all these helpers I return my most sincere thanks. It is 
{»t once a inty and a picture to mention my special obligation 
to two friends, who can both be numberell. as high authorities 
among writers, who have investigated the constitution of 
Englantt fcf»m differentf points of view. To the friendship of 
the late Sir William Anson I owe a debt the amount of which 

*it is impossible to exaggerate. He was better %cquftintfed, as 

ix 
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I .* • . • 

his books snow, "sfith the details and the working of the whfile 

constitution of ti^nglaud than any contemporary linthoiity. 
Since I first endeavoured to Ia3'^ down the few general principles 
* which* in my judgment ^ie* at the basis of our constitution, 
I have, whilst engaged in that attempt, always enjoyed his 
spnpathy and encouragement, and, especially in the later 
editions, of my w’ork, I have received from him corre^'^ions and 
suggestions given by one who had explored not only the 
principles but also all the minute rules of our constitutional 
law and practice. To my friend Professor A. Berriedale Keith 
I am under obligations of a somewhat different kind. He 
has become already, by the publication of his Ue^^mihle 
Government in the Dominio'nSy an acknowledged authority on 
all matters connected with the relation between England and 
her Colonies. I have enjoyed the great advantage of his 
having read over the parts of my Introduction which reft® 
to our Colonial Empire. His knowledge of and experience in 
Colonial affairs has certainly saved me from many errors uito 
which I might otherwise have fallen. ^ 

It is fair to all the friends who have aided me that I should 
state explicitly that for any opixiions expressed in this Intro¬ 
duction no one is responsible except myself. The care with 
which many persons have given me sound information was 
the more valued by me because I have known that with 
some of the inferences drawn by me from the facts on wbjeh 
I commented my informants probably did not agree. 

A. V. DICEY. 


OxiPOKD, 1914. 
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AIM OP INTRODUCTION 

The Imw of the Constitution wa» first published in 1885. The 
book was based on lectures delivered by me as Vinerian 
Professor of English Law. The lectures were given and the 
book written with the sole object of explaining and illustrat¬ 
ing three leading characteristics in the existing constitution 
of England they are now generally designated as the 
Sovereignty of Parliament, the Rule of Law, and the Con¬ 
ventions of the Constitution. The book, therefore, dealt 
with the main features of our constitution as it stood in 
1884-^5, that is thirty years ago. The work has already gone 
through seven editions ; each successive edition, including 
the seventh, has been brought up to date, as the expression 
g^es, ^knending it so as to embody any change in or affect¬ 
ing the constitution which may have occurred since the last 
preceding edition. On publishing the eighth and final edition 
of this treatise I have thought it expedient to pursue a different 
course. The constant amendment of a book republished in 
successive editions during thirty years is apt to take from it 
any such literary merits as it may originally have possessed. 
Recurring alterations destroy the original tone aaid spirit of 
any treatise which has the least claim to belong to the literature 
of England. The p]^e«.t edifion, therefore, of the Law of the 
ConMitutim is in substance a reprint of the seventh edition; 
it is however accompanied, by this new Introduction whereof 
the aim is to com|jare our constitution as it stood and 
worked i]\1684 with the constitution as it now stands in 1914. 
It is thu^ possible to take a general view of the development 
of the*conBtituti^n during a period filled with many clftmges 

acvii * h 
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both of law and of opinion.^ My leaders are ttus enabled 
to see how far either legislation or constitutional conventions 
have during the last thirty years extended or (it •may be) 
£xmted "Hihe application of* the principles which in 1884 lay 
at the foundation of our whole constitutional system. This 
Introduction therefore is in the main a work of historical 
retrospection. It is impossible, however (nor perhaps would 
it be desirable were it possible), to prevent a writer*^ survey 
of the past from exhibiting or betraying his anticipations of 
the future. 

The topics here dealt with may be thus summed up:— 
The Sovereignty of Parliament,^ the Rule of Law,® the Law 
and the Conventions of the Constitution,* New Constitutional 
Ideas,® General Conclusions.® 


(A) Sovereignty of Parliament’ 

The sovereignty of Parliament is, from a legal point of viov|, 
the dominant characteristic of our political institutions. 
And ipy readers will remember that Parliament consists of 
the King, the House of Lords, and the House of Coipmons 
acting together. The principle, therefore, of parlianientary 
sovereignty means neither more nor less than this, ^namely 
that “ Parliament ” has “ the right to make or unmake a«iy 
law whatever; and further, that no person or body is recog¬ 
nised by the law of England as having a right to override or 
set aside the legislation of Parliament,” ® and further that this 

*■ Compare the Introduotion to the second edition of Law and Public 
Opinion in England during the NineteerUh Century. • 

* See Part I. Chaps. I.-lll., post. 

* See Part^IX. Chaps. IV.-XIl f., post. 

* See Part III. Chaps. XIV., XV., post. 

® See p. Iviii, post. 

^ A student who wishes to understand theatatoments in the Introduction 
should read with care that part of the book 'on which they are a ooi% 
ment ; thus the })ortious of the Introduction referring to the Sovereignty ^ 
Parliament ought to be read in connection with Part 1. Chapters 1.>III., post. 

’ Sec Chaps. I.-III., jwst. 

‘ See Chap. T. p. 3R, posl Parliament may itself by Act of Parliament 
either expressly or impliedly give to some sulrordihate Icgi^f&lnre or other 
body the power to modify or add to a ^ven Act of PariianiWt. •Thus under 
the Commonwealth Act, 63 & 64 Viet. o. 12, the Imperial Parliament has given 
to the Parliamesit of the Australisn Commonwealth p9wer to modify man^ 
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light or power of Parliament extends to eyery part of the 
King*% dominions.^ These doctrines* appear in the first 
edition of this work, published in 1885; they have been 
repeated in each successive ediiaon published up to the preseifb 
day. Their truth has never been denied. We must now, 
howev^, consider whether they are an accurate description 
of parliamentary sovereignty as it now exists in 1914. And 
here it should be remarked that parliamentary sovereignty 
may possibly at least have been modified in two diflerent 
directions, which ought to be distinguished. It is possible, in 
the first place, that the constitution or nature of the sovereign 
power may have undergone a change. If, for example, 
the King and the Houses of Parliament had passed a law 
abolishing the House of Lords and leaving supreme legislati ve 
power in the hands of the King and of the House of Commons, 
any one would feel that the sovereign to which parliamentary 
sovereignty had been transferred was an essentially difEerent 
sovereign from the King and the two Houses which in 1884 
possessed supreme power. It is possible, in the second place, 
that since 1884 the Imperial Parliament may, if not in 
theorji yet in fact, have ceased as a rule to exercise supreme 
legisla&ve power in certain countries subject to the authority 
of the^Cjpg. Let us consider carefully each of tiiese two 
passibiUties. 

I. Possible charige in constitution or character of the parlior 
mentarff sovereign {Effect of the Parliament Act, 1911).— 
The matter under consideration is in substance whether the 
Parliament Act,® has transferred legislative authority from 
the King ® and th% two Houses of Parliament to the King 
and the House of Commons 1 


provisions of the Commonwealtli Ac't, and the Imperial Parliament, under 
the National Insurance Act, 1^11, has given power to the Insurance Cpm- 
leissiouers and to the Board of Trade to modify Borne provisions of the 
Insurance Act. 

1 See pp. 98-116, post. 

s See especially the Parliament Act, 1011, ss. 1-3, and Appendix, Note 
Xni., the p£^iament Act. ^ 

* The Pavement ^t in no way (Bminishes the prerogatives of the King 
as they existed immediately before the passing of that Act, and it is enacted 
parliament Aot. s. that ** nothing in this Act shall din^|U8h*or ^naUiy 
** the existing rights and privileges of the House of Commom.*' 
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The best mode of giving an answer to this question is fiKfb 
to state broadly what were the le^slative powers «o£ the 
House of Lords immediately before the passing of the Parlia¬ 
ment i£ct, 18th August 1^11, and next to state the main 
direct and indubitable effects of that Act on the legislative 
«power df the House of Lords and of the House of Commons 
respectively. ' 

The state of flings im/rmdiately before the passirt^ of the 
Parliament Act .—No Act of Parliament of any kind could 
be passed without the consent thereto both of the House of 
Lords and of the House of Commons. No doubt the House of 
Lords did very rarely either alter or reject any Money BiU, 
and though the Lords, haVe always claimed the right to alter 
or reject such a Bill, they have only on very special occasions 
exercised this power. No doubt again their lordships have, 
at any rate since 1832, acknowledged that they ought to pass 
any Bill deliberately .desired by the nation,/and also have 
admitted the existence of a more or less strong presumption 
that the House of Commons m general represents the will of 
the nation, and that the Lords ought, therefore, in general to 
consent to a Bill passed by the House of Commons, even though 
their lordships did not approve of the measure. But this pre¬ 
sumption may, they have always maintained, be p5b?itted if 
any strong ground can be shown for holding that the electors 
did not really wish such a Bill to become an Act of Parliament. 
Hence Bill after Bill has been passed by their lordships of which 
the House of Lords did not in reality approve. It was howeveri, 
absolutely indubitable up to the passing of the Parliament Act| 
that no Act could be passed by Parliament without obtaimngl 
the consent of the House of Lords. Nor could any one dispute* 
the legal right or power of the House, by refusing such assent, 
to veto the passing of any Act of wMch the House might 
disapprove. Two^ considerations, hWever, must* be taken 
into account. This veto, in the first place, has, at any ra& 
since 1832, been as a rule used by the I^ords as a merely 
suspensive veto. The passing of the Great Bezorm Act 
itself was delayed by their Ibrdships tor somewhat lees than 
two yea^, and it may well be doubted whether they have, 
once 1832, ewer by their legislative veto, delayed legislation 
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rfially desired by the electors for as muSh. as, two years. It 
must again be remembered that the Lcrds, of recent years 
at least,‘have at times rejected Bills supported by the 
majority of the House of Oo’ijilnons whic!!^ as hfls beeui 
proved by the event, had not received the support of the 
elector^ Hence it cannot be denied that the actiofl of the^ 
\ House of Lords has sometimes protected the authority of 
I the nattf>n. . * 

The direct effects of the Parliament Adt }—Such efEects 
can be summed up in popular and intelligible language, rather 
than with technical precision, as follows: 

(1) In respect of any Money Bill the Act takes away all 
legislative power from the House of Lords. • The House may 
discuss such a Bill for a calendar month, but cannot otherwise 
prevent, beyond a month, the Bill becoming an Act of Parlia- 
ment.2 

(2) In resftect of any public BiU, (which is hot a Money 
Bill),® the Act takes away from the House of Lords any 
final veto, but leaves or gives to the House a 

veto.* 

Th^ suspensive veto is secured to the House of Lords 
because under the Parliament Act, s. 2, no such Bill can be 
passed«wj^hout the consent of the House which has not ful¬ 
filled the following four conditions; 

(i.) That the Bill shall, before it is presented to the King 
for his assent, be^passed by the House of Commons and be 
rejected by the House of Lords in each of three suexessive 
sessions.® 

(ii.) That the Sill shall be sent up to the House of Lords 
at least one calendar month before the end of each of these 
sessions.® * 

(iii.) That in respect of such Bill at least two years shall 
have elated between date of the second reading of the 
Bill in the House of Commons during the fimt of those sei^ions 

^ See ^ to ^’^direot effects,” p. li, po^. 

* See Farikbml&at Act, sa 1 and 3. 

> Except a Biff for exwnding the maximum duration of Porliame&t 
bevond five yeora. See Barfiamunt Act, s. 2, eub-s. 1. 

• * Sed B. % m '' 

• Soo B. 2 (1). • Ibid. 
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and the date on which it passes the House of Commons in the 

third of such sessional^ « 

(iv.) That the Bill presentedf to the King for his a^ent shall 
he in e^ery m^iterial respect identical with the Bill sent up to 
the House of Lords in the first of the three successive sessions 
^except fti so far as it may have been amended by or ^ith the 
consent of the House of Lords. 

The history of the Government of Ireland Act, 191^, popu¬ 
larly, and throughout this Introduction generally, called the 
Home Rule Bill or Act, affords good illustrations of the peculiar 
procedure instituted by the Parliament Act. The Home 
Rule Bill was introduced into the House of Commons during 
the first of the three successive sessions on April 11, 1912 : 
it passed its second reading in the House of Commons during 
that session on May 9, 1912 ; it was rejected by the House of 
Lords either actually or constructively ^ in each of the three 
successive sessions. It could not then possibly have been 
presented to the King for his assent till June 9, 1914 ; it waia 
not so presented to the King till September 18, 1914. On 
that day, just before the actual prorogation of Parliament in 
the third session, it received the royal assent withojjit the 
consent of the House of Lords ; it thereby became the Govern¬ 
ment of Ireland Act, 1914. The Act as assented ^-o^y the 
King was in substance identical with the Bill sent up to the 
House of Lords in the first of the three sessions on January 16, 
1913. But here we come across the difficulty of amending 
a Bill under the Parliament Act after it had once been sent 
up in the third session to the House of Lords. By June 1914 
it was felt to be desirable to amend the Home Rule Bill in 
respect of the position of Ulster. On June 23 the Government 
brought intt) the House of Lords a Bill which should amend 

^ S. 2 (1) Proviso. Under this enactment the House of Lords may 
insist upon a delay of at least two years and ene calendar month, and a 
powerful opposition in the House of Commons may lengthen this delay. * 

* Constraciive rejection arises under the Parliament Act, s. 2, suh-s. 3, 
which runs as follows: “ A Bill shall be deemed to be reject^ by the 
“ House of Lords if it is not passed by the House of Lords either without 
“ amendment or with such amendments only may be agie«d to by both 
“ Houses." The Homo Rule Bill was actually rejected by the Vote of the 
House of Lords in its first and second session. It was oonstructi v^y rejected 
in tiie Child* sesaon by the House of Lords simply by th# House not I>assing • 
the BiU during sdbh session. 
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the Home ^iile Act which was still a Bill, f.nd it is difficult 
to find Sf precedent for thus passing an Act for amending a 
Bill not •yet on the statute-book. The attempt to carry out 
the Government’s proposal came nothing. ^ On S^tembar 
18, 1914, the Home Rule Bill became the Home Rule Act (or 
tcchni^lly the Government of Ireland Act, 1914) un^mended,^ 
but on the very day on which the Home Rule Act was finally 
passed ^t was in effect amended by a Suspensory Act imder 
which the Government of Ireland Act, 1914, cannot come into 
force until at any rate twelve months from September 18, 
and possibly will not come into force until the present war has 
ended. The Suspensory Act evades or avoids the effect of 
the Parliament Act, but such escape from the effect of a 
recently passed statute suggests the necessity for some amend¬ 
ment in the procedure created by the Parliament Act. 

(3) The House of Commons can without the consent of 
the House of* Lords present to the King for his assent any 
Bill whatever which has complied wth the provisions of the 
Parliament Act, section 2, or rather which is certified by the 
Speaker of the House of Commons in the way provided by 
the Ast to have complied with the conditions of the Parliament 
Act, section 2. 

Thel^i^ple truth is that the Parliament Act has given to 
tlse House of Commons, or, in plain language, to the majority 
thereof, the power of passing any Bill whatever, provided 
always that the conditions of the Parliament Act, section 2, are 
complied with. But these provisions do leave to the House 
of Lords a suspensive veto which may prevent a Bill from 
becoming an Act o^ Parliament for a period^of certamly more, 
and possibly a good deal more, than two years.^ 

• 

^ llie Parliament Act leaves the existing rights and privileges of the 
House of Commons untouched {ibid. sect. 6). No reference whatever is 
therein made to the so-oaljed “ veto *’ of the King. Its existence is un> 
^ubted, but the veto has not been exercised for at least two centuries. The 
well-known words of Burke, however, should always be borne in mind: 
“ The king’s n^ative to bills,” he saj^, “ is one of the most indiaputed of the 
**royal prerogatives; and it extends to all oases whatsoever. 1 am far 
from oertfum that if several laws which I know had fallen under the stroke 
*’of that Boepfre, the^publiS would have had a veiy heavy loss. But it 
** is not the propriety of the exercise which is in question. The exercise 
** itself is wisdy forborne. Its repose may be the preservation mi itesexist* 
** enoe; and its exS^noe may bo the means of saving the oonstitutiou 
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In these circumstances it is arguable that the Parliamenit 

I Act has transformed <;he sovereignty of Parliament iwlx) the 
soverdgnty of the King and the House of Commdhs. But 
the better opinion on the whole is that sovereignty still resides 
in the Bang and the two Houses of Parliament. The grounds 
for this 6pimon are, firstly, that the King and the two .Houses 
acting together can most certainly enact or repeal any law 
whatever mthout in any way contravening the Paaliament 
Act; and, secondly, that the House of Lords, while it cannot 
prevent the House of Commons from, in effect, passing under 
the Parliament Act any change of the constitution, provided 
always that the requirements of the Parliament Act are 
comphed with, nevertheless can, as long as that Act remains 
in force, prohibit the passing of any Act the effectiveness of 
which depends upon its being passed without delay. 

Hence, on the whole, the correct legal statement of the 
actual condition of things is that sovereignt;^ still resides 
in Parliament, i.e. in the King and the two Houses acting 
together, but that the Parliament Act has greatly increased 
the share of sovereignty possessed by the House of Commons 
and has greatly diminished the share thereof belongpig to 
the House of Lords. 

II. Practical change in the area of 2 )arliamcntary sq^mdgnty. 
{Relatwn of the Imperial Parliament to the Dominions?)^ 

“ itself, on an occasion worthy of bringing it forth.”—Burke, Letter to the 
Sheriffs of Bristc^, voL iii., cxl. 1808, pp. 180, 181 ; ed. 1872, voL ii. p. 28. 
Exi>erieuca has confirmed the soundness of Burke’s doctrine. The 
existence of this ** negative ” has greatly facilitated the dovelopinent of 
the present happy relation between England and her self-governing 
colonies. It has enaibled English and colonial sCatesmapship to create 
that combination of Imperial unity with something coming near to 
colonial indeptaderice which may ultimately turn out to be the salvation 
of the British Empire. 

^ For this use of the term Dominions see British Nationality & Btatus 
of Aliens Act, 1914, 4 & 6 Geo. V. o. 17,1st SAiedule. Compare especially 
as to British colonies with representative and responsible govemmenl^ 
pp. 98 to 116, post. 

The Dominions for the most part consist either of a country which was 
a self-governing colony, or of countries which were self-governing colonies 
in 1884. But this statement does not apply wi^Ji perfect acciVAoy to every 
one of the Dominions. Western Australia, for instance, whiehVs now one 
of the states of the Commonwealth of Australia, did not obtain responsible 
govenAienlf till 1890, and Natal, now a state of the Un^n of SoutiiTAfrica, • 
^d npt obtain such government till 1893. The Union of South Africa itself 
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Tile term “ Dominions means and includes the Dominion 
of Canada, Newfoundland, the Commonwealth of Australia, 
New Zealand, and the Union bf Soutji Africa. Each of the 
Dominions is a self-governing colo*ny, i.e, a cojony possessed* 
both of a colonial Parliament, or representative legislature, 
and a responsible government, or in other words, of a govern¬ 
ment responsible to such legislature. 

Our sii.bject raises two questions : 

First question .—^What is the difference between the relation 
of the Imperial Parliament to a self-governing colony, such, 
e.g.f as New Zealand, in 1884, ond tJie relation of the same 
Parliament to the Dominion, c.g. of New Zealand, in 1914 % 

Before attempting a direct answer to this inquiry it is 
well to point out that in two respects of considerable import¬ 
ance the relation of the Imperial Parliament ^ to the self- 
governing colonics, whether called Dominions pr not, has in 
no respect changed since 1884. 

• In the first place, the Imperial Parliament still claims 
in 1914, as it claimed in 1884, the possession of absolute 
sovereignty throughout every part of the British Empire ; and' 
this cls^m, wliich certainly extends to every Dominion, would 
be admitted as sound legal doctrine by any court throughout 
the Enipi^ which purported to act under the authority 
• _ 

consists to a great extent of states which in 1884, thoiigh subject to the 
8 Uzeraint 3 ' of the King, were (under the governruent of the Boers) all but 
independent countries. 

Throughout this Introduction, unless the contrary is expressly stated, 
or nppenjs from the context, no leferenee is made to the position either 
of (i.) the Crown colonics, or (ii.) the three colonies, via. the Bahamas, 
Barbadocs, and Bermndfl, which possess representative bnt not responsible 
government, or (iii.) British India. This Introduction, in short, in so 
far as it deals with the relation of the Imperial Parliament to*tho colonies, 
refers exclusively, or all but exclusively, to the relation between the Imparial 
Parliament*and the five Dominions. 

^ This term means what.efh English writer on our constitution would 
generally c«dl simply “ Parliament,” that is the Parliament of the United 
Kingdom. The term Imperial Parliament ” is, however, a convenient 
* one when we have to deal, as in this Introduction, with the relation between 
the Parliament of the United Kingdom and the Dominions, every one o| 
which has reigesentstivo legislatures of their own which are always 
popularly, a;|u sometimes in Acts of Parliament, termed Parliaments. 
The term **Imperial Parliament” is used in colonial statutes, e.g., 
in the Iftterpretatio% Act of the Commonwealth of AusteallK, 2 
of 1901* 
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of the Bang. . The constitution indeed of a Dominion in 
general originates ifi and depends upon an Act, or Acts, 
of the Imperial Parliameift; and these constitutional 
«tatute» are ^suredly liable to be changed by the Imperial 
Parliament. 

Parflameiit, in the second place, had long before 1884 
practically admitted the truth of the doctrine in vain pressed 
upon his contemporaries by Burke, ^ when insisting ^ipoii the 
folly of the attempt made by the Parliament of England 
to exert as much absolute power in Massachusetts as in 
Middlesex, that a real limit to the exercise of sovereignty is 
imposed not by the laws of man but by the nature of things, 
and that it was vain for a parliamentary or any other 
sovereign to try to exert equal power throughout the whole 
of an immense Empire. The completeness of this admission 
is show'll by one noteworthy fact: the Imperial Parliament 
in 1884, and long before 1884, had ceased to impose of its own 
authority and for the benefit of England any tax upon any 
British colony.® The omnipotence, in short, of Parliament, 

^ “ Wlio are yow,” to quote Jiis words, “ that should fret aiwl rage, and 
‘**bite the chains of nature ? Nothing worse happens to you, thaj[ does to 
“ all nations who have extensivo empire ; and it happens in all the fonna 
“ into which empire can be tluown. In large bodies, the circulation of 
“ power must be less vigorous at the extremities. Nature ha#saft it. The 
“ Turk cannot govern Egypt, and Arabia, and Curdistan, as he govftms 
“ Thrace ; nor h^w he the same dominion in the Critnea and in Algiers which 
“ he has at Brusa and fhnyrna. Despotism itself is obliged to truck and 
“ huckster. The Sultan gots^such obetlienco as he can. Ho governs with a 
“ loose rein, that he may govern at all; and the whole of the force and 
“ vigour of his authority in the centre is derived from a prudent relaxation 
“ in all his borders. Sjiain, in her provinces, is, perhaps, not so well obeyed 
“ as you are in yours. She complies too ; she submits ; she watches timt«. 
“ This is the immutable condition, the eternal law, of extensive and 
“ detached «mpire.”-—Burke, Conciliation with Americat vol. iii. (ed, 1808), 
pp„56, 57. 

^ This renunciation by the Imperial Parliament of the right to impose 
taxes upon a colony, whether a sclf-govemiilg colony or not, has passed 
tlurough two stages. Since 1783 taxation imixfsed by an Imperial Act lyis 
always been, even in the case of a Crown colony, imposed for the benefit of 
the colony, and the proceeds thereof have been paid to the colony. But 
until the repeal 6f Navigation Laws in 1849 Parliament, in support of 
our whole navigation system, retained the practice of imposing duties on 
goods imported into the colonies, though the proceeds theiebC were paid to 
the colonies so taxed. Since 1849 no Imperial Act has been passed for the 
taxation ef any colony, and no colony is compelled Iw the Imperial Porli^ 
ment to contribute anything in the way of taxation Itewards the cost of the 
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tlflough theoretically admitted, has been applied in ite full 
effect oiftly to the United Kingdom. • 

A student may ask what is the good of insisting upon the 
absolute sovereignty of Parliament in relation to^heDominiona* 
when it is admitted that Parliament never gives, outside the 
United kingdom, and probably never will give, full effect 
to this asserted and more or less fictitious omnipotence. The 
answer t(^ this suggestion is that students who do not bear in 
mind the claim of Parliament to absolute sovereignty through¬ 
out the whole of the British Empire, will never miderstand the 
extent to which this sovereign power is on some occasions 
actually exerted outside the hmits of the United Kingdom, 
nor, though this statement soimds paradoxical, will they 
understand the Umits which, with the full assent, no less of 
English than of colonial statesmen, are in fact, as regards 
at any rate the Dominions, imposed upon the actual exercise 
of the theoretically limitleas authority of Parliament. It 
will be found further that even to the Dominions themselves 
there is at times some advantage in the admitted authority 
of the Imperial Parharaent to le^slate for the whole Empire. 
In the^eyes, at any rate, of thinkers who share the moral 
convictions prevalent in most civilised states, it must seem 
a gain the Imperial Parliament should have been able 
• in 4834 to prohibit the existence of slavery in any country 
subject to the British Crown, and should be able to-day to 
forbid throughout the whole Empire the revival of the Slave 
Trade, or of judicial torture. 

, Let us now turn to the points wherein the relation of the 
Imperial Parliament to the self-governing polonies in 1884 
differed from the existing relation of the Imperial Parliament 
to the Dominions in 1914. 

The relation of the Imperial Parliament in 1884 to a self- 
governing colony, e.g. NdW Zealand. 

*The Imperial Parliament, under the guidance of English 
•statesmen, certainly admitted in practice thirty years ago 
that a self-governing colony, such as New Zealand, ought to 

government the United Kingdom or towardo the defence of the British 
Kmpire. 

• The InfperiaJ Parliament does still impose customs dutie; upon the'lslo 
of Man. See 3 & 4 Qco. V. c. IS. 
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be allowed in Igcal matters to le^slarte for itself. Parliament 
did, however, occasi«nally legislate for New Zealand«or any 
other self-governing colony*. Thus the existing English 
iiankniptcy Act, 1883, as'a matter, of fact transferred, as it 
still transfers, to the trustee in bankruptcy the bankrupt’s 
properfy, and even his immovable property situat^ in any 
part of the British Empire,^ and a discharge under the 
English ifankruptcy Act, 1883, was, and still is, a discharge 
as regards the debts of the bankrupt contracted in any part 
of the British Empire,® e.^r. in New Zealand or in the Common¬ 
wealth of Australia. So again the veto of the Crown was, 
in one form or anothW ® in 1884, and even later, used occasion¬ 
ally to prevent colonial legislation which, though approved 
of by the people of the colony and by the legislature thereof, 
might be opposed to the moral feeling or convictions of 
Englishmen. Thus" colonial Bills for legalising the marriages 
between a man and his deceased wife’s sistey, or between a 
woman and her deceased husband’s brother, were sometimes 
vetoed by the Crown, or in effect on the advice of ministers 
supported by the Imperial Parliament. No doubt as time 
went on the unwillingness of English statesmen to interfere, by 
means of the royal veto or otherwise, with colonial legislation 
which affected only the internal government of a |el4“govern- 
ing colony, increased. But such interference was not (un¬ 
known. There w^as further, in 1884, an appeal in every colony 
from the judgments of the Suj)reme Court thereof to the 
English Privy Council. And a British Government would 
in 1884 have felt itself at liberty to interfere with the executive 
action of a oolonjal Cabinet-when such action was inconsistent 
with English ideas of justice. It wus also in 1884 a clear 
principle of English administration that English colonists 
should neither directly nor indirectly take part in negotiating 
treaties with foreign powers. Nor Bad either England or the 
self-governing colonies, thi^jy years ago, realised the genelal 
advantage of those conferences now becoming a regular part 

^ See Dieoy, Conflict of Lawa (2nd ed*), pp. 329-333. ^ 

» /did., p. 441, and Ellia r. McHenry (1871), L. R. 6. A P. 228. 234- 
230; but contrast New Zealand Loan^ etc. Co. v. Morrison [1898], A. C. 349, 
Corifliet of LattfS, p. S42> * 

* See pp. in-ll6, post. 
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of* English public life, at which English ministers and colonial 
ministers could confer upon questions of* colonial policy, and 
could thu5 practically acknowledge the^interest of the colonic 
in eveiything which concerned the welfare of the whole i^mpire.* 
Neither certainly did English statesmen in 1884 contemplate 
the pos^bility of a colony standing neutral during*a war 
between England and a foreign power. 

The Illation of the Imperial ParUameiit in 1914 to a 
Uominion.’^ 

This relation may now, it is submitted, be roughly summed 
up in the following rules : 

Rule 1.—^In regard to any matter which directly affects : 
Imperial interests the Imperial Parliament will (though with 
constantly increasing caution) pass laws which apply to a 
Dominion and otherwise exercise s<'vereign power in such a 
Dominion. 

But this rulfe applies almost exclusively to matters which 
directly and indubitably affect Imperial interests.® 

Rule 2.—Parliament does not concede to any Dominion 
or to the legislature thereof the right— 

(a) repeal [except by virtue of an Act of the Imperial 
Parliament] any Act of the Imperial Parliament applying 
to a Do^iiig^on; 

' •(&) to make of its own authority a ti'eaty with any foreign 

power; 

(c) to stand neutral in the event of a war lietween the King 
and any foreign power, or, in general, to receive any benefit 
from a foreign pow^er which is not offered by such power to 
the whole of the British Empire.®* . • 

It must be noted that under these two rules the Imperial 
Parliament does jretain, and sometimes exerte the right, to 
legislate in regard to matters w^hich may greatly concern the 
prosperity of a Dominfftn, and also does in some respects 
seriously curtail both the legislative power of a Dominion 
• Parliament and the executive power of a Dominion Cabinet. 
As long, in short, as the present state of things continues, 
• 

> ^oe aa to meaning of Dominion, p. xxiv, note 1, an/e. 

* See Keith, Eegponsibh Government in the Dominions, p. l9l(S. * 

* Jbid. pp. 1119-1122. ' 
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the Imperial Parliament, to the astent I have laid dotfn, 

still treats any Dorsinion as on matters of Imperial «concem 
subordinate to the sovereignty of the Imperial Padiament. 

♦ Rule 3.—Xhe Imperial* Parliament now admits and acts 
upon the admission, that any one of the Dominions has 
acquired a moral right to as much independence, at,any rate 
in regard to matters occurring within the territory of such 
Dominion, as can from the nature of things be c-ciac‘eded to 
any country which still forms part of the British Empire. 

Take the following illustration of the extent of such internal 
independence: 

Parliament does not (except at the wish of a Dominion) 
legislate with respect to matters which merely concern the 
internal interests of such Dominion, e.g. New Zealand.^ 

The legislature of any Dominion has within the territorial 
limits of such Dominion povrer to legislate in regard to any 
matter which solely concerns the internal iftterests of such 
Dominion. • 

The power of the Crown, i.e. of the British ministry, to 
veto or disallow in any way ^ any Bill passed by the legislature 
of a Dominion, e.g. New Zealand, is now most sparingly 
exercised, and will hardly be used unless the Bill directly 
interferes with Imperial interests or is as regards ^h« colonial 
legislature uUra vires. Thus the Crown, or in other wor<jfe a* 
British ministry, will now not veto Or disallow any Bill passed 
by the legislature of a Dorainioh on the ground that such Bill 
is indirectly opposed to the interests of the United Kingdom, 
or contradicts legal pirinciples generally upheld in England, « 
e.g. the principle of free trade. • 

The British Government will not interfere with the executive 
action of Ihc Government {e.g. of New Zealand) in the giving or 
the withholding of pardon for crime, in regard to ti?ansactions 
taking place wholly within the teinfitJory of New 2!iealand.^ 

Any Dominion has now a full and admitted right to raise 
military or naval forces for its own defence. And the policy^ 
of England is in the main to withdraw the English Army from 

* S®o Responsible Oovernment in the Dominions, pp.*1316-1328. 

I Seeap. Ill, po«£. . , 

9 See Keith, Responsible Oovemment in ike Domlkions, p. 1683. 



SOVEREIGNTY OF PARLIAMENT 


XXXI 


• • 

th« Dominions and to encourage any Dominion to provide 

for its c»m defence and to raise for itself a Navy, and thereby 
contribute*to the defensive powfer of the British Empire. 

The Imperial Government is now ready at the wisli of a* 
Dominion to exclude from its constitution, either partially or 
wholly, ^le right of appeal from the decision of the Supreme 
Court of such Dominion to the Privy Council.^ 

The "Imperial Government also is now ready at the wish 
of a Dominion to grant to such Dominion the power to amend 
by law the constitution thereof though created imder an Act 
of the Imperial Parliament. ^ 

Rule 4.—The habit ha^ now grown up that conferences 
should be held from time to time in England, at wliich shall 
be present the Premier of England and the Premier of eacli 
Dominion, for consultation and discussion on all matters con¬ 
cerning the interest and the policy of the Empire, and that 
such conference* should be from time to time held may now, it 
is aubmitted, be considered a moral right of each Dominion. 

These conferences, which were quite unthought of thirty 
years ago, and which did not receive their present form until 
the yea» 1907, mark in a very striking manner a gradual and 
therefore the more important change in the relations between 
England#!)^ the self-governing colonies. 

• Whe answer then to the question before us ® as to the differ¬ 
ence between the relation of England (or in strictness of the 
Imperial Parliament) to the self-governing colonies * in 1884 
and her relation to the Dominions in 1914 can thus be 

• summed up: At the former period England conceded to the 
self-governing colonies as much of independence as was 
necessary to give to such colonies the real management 
411 their internal or local affairs. But English statesmen 

‘ at that date did intend to retain for the Imperial Par¬ 
liament, and the Imperial^ Government as representing such 

m ^ See Commonwealth of Australia Constitution, s. 74 ; South Africa Act, 

• 1909, a, 106. 

See ospecia^ South Africa Act, 19(^, s. 106. 

• Seo first ^estion,* p. xxv, ante. 

* The differonce between the expression “ self-governing colonies ” and 

** Pominions '* is wor|]^ noticing. The first is appropriate to 1984, %he 
second is appropriate to 1914. * 
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Parliament, a ^real and efEective control over the action* of 

the ministry and <ihe legislature of each self - governing 
colony in so far as that control was not palpdbly incon- 
•sistent* with independence as regards the management of 
strictly local affairs. (In 1914 the coloi^al policy of England 
is to gfant to every Dominion absolute, unfettered, ^'omplete, 
local autonomy,' in so far, as such perfect self-government 
by a Dominion docs not clearly interfere with loy^jity of the 
Dominion to the Blnpiro.* The two relations of England to 
the self-governing colonies—no\V called Dominions—^are, it 
may be objected, simply one and the same relation described 
in somewhat different language. The objection is plausible, 
but not sound. My effort has been to describe two different 

wavs of looking ah oue and the same relation, and the re»sults 

^ ^ * * * 

of this difference of view are of practical consequence. In 
1884 it was admitted, as it is to-day, that the self-governing 
colonies must have rights of seif-government. But in 1884 
the exercise of self-government on the part of any colony u as 
regarded as subordinate to real control by the English Parlia¬ 
ment and Crown of colonial legislation which might be opposed 
to English interests or to English ideals of political jjnidenco. 
In 1914 ^he self-governmenj:, c.flr., of New Zealand means 
absolute, unfettered, complete autonomy, without consulting 
English ideas of expediency or even of moral duty. The«one!* 
limit to this complete independence in regard to local govern¬ 
ment is that it is confined to really local matters and does 
not trench upon loyalty to the Empire. The independence! 
of the Dominion, in short, means nowadays as much of|t 
independence as is compatible \$4th eaqji Dominion remain-! 
ing part of the Empire. 

^ Second question .—What are the changes of opinion whichr 
have led up to the altered relation .between England and the 
Dominions ? * 

“ In the early Victorian era [and even in the mid-Victonan 
** eral there were two rough-and-ready solutions for whafr, 
** was regarded, with some impatience, by the British states- 

' See Mmnteii ol Proceedings of Imperial Conference, 1^11 [Cd. 5746], 
p.«2- • . , * 

9 See Lato and Opinion, pp, 450-457. 
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“ men of that day as the * Colonial problem.* The one was 
“ centralisation—^the government, that is, except in relatively 
“ trivial matters, of all the outlying pS^rts of the Empire 
“ from an office in Downing Street.* The other was dis- 
*• integration—the acquiescence in, perhaps the encouragement • 
“of, a process of successive * hivings off * by which, without 
“ the hazards or cmbitterments of coercion, each community, 
as it grew to political manhood, would follow the^ example 
of the ^Imerican Colonies, and start an independent and 
“ sovereign existence of its own. After 70 years* experience 
of Imperial evolution, it may be said with confidence that 
neither of these theories commands the faintest support 
to-day, either at home or in any part of our self-governing 
Empire. We w'cre saved from their adoption—some people 
would say by the favour of Providence—or (to adopt a 
“ more flattering hypothesis) by the political instinct of our 
** race. And just in proportion as centralisation was seen to 
“ be increasingly absurd, so has disintegration been felt to 
“ T>e increasingly impossible. Whether in the United Bdng- 
** dom, or in any one of the great communities winch you 
“ represent, we each of us are, and we each of us intend to 
“ remam, master in our own household. This is, here at 
** home and throughout the Dominions, the life-blood of our 
j “ pplityf It is the articulua stantia mU cadentis ImperiV* ^ 

These words are a true statement of patent facts, but it 
will on examination be found that the change during recent 
years in English opinion, and also in colonial opinion, with 
regard to the relation between England and the Dominions 
presents rafcher more compUxity than at first sight may be 
apparent^ to a casu§l reader of Mr. Asquith’s address. Up 
to the last quarter of the nineteenth century, and ev§n as late 
as 1884, many Englishmen, including a considerable number 
of our older statesmen, ^Id that the solution of the colonial 
ptpblem was to be found wholly in the willingness of England 
^ to permit and even to promote the separation from the Empire 

^ Minutes of Prooeethngs of the Imperial Conference, 1911 [Cd. 5745}. 
Oponir^ addreea of the Pr^dmit (Mr. Asquith), p. 22. Compare Message 
of King to Qe^mments an!l Peoples of the Self-governing Dominioxis,** 
Timee, Sept. 10,1914. 

I Compare Dicey, J^w and Opinion^ pp. 450-457. ^ 
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oi any seU-govenJng colony which desired independentie, 
provided that this separation should take place without 
engendering any bad feeling ^between England an^ her so- 
called dependencies. doubt there existed, at any rate 
^till the middle of the nineteenth century, a limited body 
of exx)crienced officials who held that our colonial system, 
as lon^ as it was maintmned, implied the active control 
by England of colonial affairs. But such men in many 
cases doubted whether the maintenance of thd' Colonial 
Empire was of real benefit to England, and thoiight that on 
the whole, with respect at any rate to any self-governing 
colony, the course of prudence was to leave things alone 
untU it should have become manifest to every one that the 
hour for friendly separation had struck. The self-governing 
colonies, on the other hand, up at any rate till 1884, just 
because they were more and more left alone and free to 
manage their own affairs, though they occasionally resented 
the interference of the EngEsh Government with colonial 
le^latiott, were on the whol4 contented with things as they 
stood. They certainly did not display any marked desire to 
secede from the Empire, Still less, however, did th^ show 
any active wish to take part in controlling the policy of the 
Empire, or to share the cost, of Imperial defence. Honest 
belief in the principle of lausezfaire produced its Aatfiral and, 
as far as it went, beneficial result. It removed causes of 
discontent; it prevented the rise of ill-will between England 
and her self-governing colonies. But it did not of itself produce 
any kind of Imperial patriotism. The change which a student 
has to note is an alteration of feeling, which did not become 
very obvious tiH near the close of the^ nineteenth century. 
This was |fhe growth (to use a current expression) of Imperialism. 
Bmt this term, like all popular phrases, is from its very vague- 
uess certaiu to mislead those who it, unless its meaning 
be defined with some care. In regard to the British Emj^ 
it ought to be used as a term neither of praise nor of blame, 
but as the name for an idea which, in so far as it is true, is 
of considerable importance. This i^ea is tha|k the British 
Empire is an institution well worth maintaining, aud this 
not on*mere grounds of sentiment but for diefinite mid assign- 
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a1;ile reasons. Upon Engl 9 .nd and upon e^ry country subject 
to the l(ing of England the British Entire cbnfers at least 
two benefits: It secures permanent peace among the in-| 
habitants of the largest of existiilg stSites; again secures, 
or ought to secure, to the whole of this vast community absolute 
protection against foreign attack. The resources of the Empire 
are, it is felt, practically inexhaustible; the creatioh of a 
fleet supgorted by revenues and also by armies drawn from 
every country subject to the King of England should, provided 
England herself stands properly armed, render invasion of the 
British Empire by any of the great military powers of Europe 
an impossibility. But then the hugeness of the Empire and the 
strength of the Empire, if it remains united, are enough to show 
that the different countries which are parts of the Imperial 
system would, if they each stood alone, be ea&ily assailable by 
any state or combination of states vrhich had the command 
of large militaiy and naval armaments. Neither England, m 
sjpiort, nor any of her self-governing Dominions can fad to see 
that the dissolution of the Empire might take from both the 
mother country and the most powerful of the Dominions the 
mean% necessary for maintaining liberty and independence. 
Loyalt^^ to the Empire, typified by loyalty to the King, is in 
short ^sentiment developed by the whole course of recent 
history, if is a feohng or conviction which places the relation of 
England and the Domiuions in a new light. It amply accounts 
for the extraordinary difference between the colonial policy 
accepted both by England and by the self-governing colonies 
in 1850, and even (to a great extent) in 1884, and the colonial 
policy acceptable both to England and to her all but inde¬ 
pendent Dominions* in 1914. English statesmen on the one 
hand now proffer to, and almost force upon, each Oominion 
every liberty compatible with the maintenance of the Empiie; 
but then English statesmen no longer regard with philceophio 
8hlm the dawn of the day when any one of the Dominions may 
desire to seoe<le from the Empire. The Dominions, on the 
other hand, have no longer any reason to fear and do not 
desire auy.^teiforence with colonial affairs ^ther by the 
legislation of the Imperial Parliament or by the administrativo 
adtion of officialsfit Downing Street who are the slants o^the 
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Imperial ParliameiS^. But then stOitesmen of the Dominions 
show a willingness shaie the cost of the defence of the 
Empire, and at the same time express at each df the great 
Coufeiences, \^th moi^ and more plainness, the desire that 
%he Dominions should take a more active part in the deter¬ 
mination of Imperial policy. It is not my object, at any 
rate a€ this part of this Introduction, to consider how far it 
may be possible to give satisfaction to the desires ol rational 
Imperialists, and still less ought any man of sense to express 
any confident opinion as to how far the sentiment of Im- 
jierialism may in the course of time increase in force or suffer 
diminution. My immediate aim is to show that this new 
Imperialism is the natural result of historical circmnstaiices. 
It is well, however, to bear in mind several considerations 
which Englishmen of to-day are apt to overlook. The 
friendly Imperialism which finds expression in the Imperial 
Conferences is itself the admirable fruit of tlv? old policy of 
laiasez faire. The system of leaving the self-governing colonies 
alone first appeased discontent, and next allowed the growth 
of friendliness which has made it possible for the English 
inhabitants, and even in some cases the foreign inUaljitants, 
of the Dominions to recognise the benefits which the Empire 
confers upon the Dominions, and for Englishmen at home to 
see that the Dominions may contribute to the* safety ^f 
England and to the prosperity of the whole Empire.^ But we 
must at the same time recognise that the policy of friendly 
indifference to secession from the Empire, which nominally, 
at any rate, was favoured by many English statesmen during 
the nineteenth century, has come to an end. The war in 
South Africa was in reality a war waged not only by England 
but also by the Dominions to prevent secession; the concession 
fufther to the South African Union of the full rights of a 
Dominion is no more inconsistent with resistance to secession 
than was the restoration to the Southern States of the Americs^ 
Commonwealth of their full right to existence as States of 
the United States. It must, lastly, be noted, that while the 
inhabitants of England and of the Dominions express at each 
Conference their honest pleasure in Imperial unity, the growth 

• 1 As they now £1914] &ro contributfiig. 
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of*Imperialism already c&uses to many patriptio men one 
disappointment. Events enggest that it may turn out difficult, 
or even impossible, to establish tlyougjiout the Empire that 
equal citizenship of all British subjects whiclP exists in the« 
United Kingdom and which Enghshmen in the middle of 
the ninetoenth century hoped to see established throughout 
the length and breadth of the Empire.' 

t 

(B) The Rule op Law^ 

The rule of law, as described in this treatise, remains to 
this day a distinctive characteristic of the English constitu¬ 
tion. In England no man can be made to suffer pimishment 
or to pay damages for any conduct not definitely forbidden 
by law; every man’s legal rights or liabilities arc almost 
invariably determined by the ordinary Courts of the realm, 
and each man’s*individua 1 rights are far less the result of our 
(Kmstitution than the basis on which that constitution is 
founded. 

The principles laid down in this treatise with regard to the 
rule of iaw and to the nature of droit administratif need little 
change. My object in this Introduction is first to note a 

* The l^iid of rjquality among British subjects M'hieh EnglLsbmcii, whether 
0 Avidly or not, nojied to establish throughout the whole Empire is best seen 

}ty considering the sort of equality which actually exists and has for many 
years existed in England. Speakii»g broadly, every British subject has 
in England at the present day the same politicnj rights as every natural- 
bom Englishman, e.g, an Englishman born in England and the son of English 
|)aront8 settled in England. {Thus a British subject, whatever bo the place 
I of his birth, or the race to which he belongs, or I may now add the religion 
which ho professes, has, Hith the rarest possible exceptions, the same right 
to settle or to trade in England which is possessed by a oatural-born EngUsh- 
wan. Ho has further exactly the same political rights. He can, if he 
satisfies the requirements of the English electoral law, vote for% member 
of Parliament; he can, if he Commends himself to an English constituency, 
take his sent as a member of Parliament. There is no law which forbids 
any British subject, wherever ne bo born, or to whatever race he belongs, 
toAccomo a member of the EAglish Cabinet or a Prime Minister. Of course 
it will be said that it is extremely improbable that the offices 1 have men> 
f tioiied wUl, in fac^t, be filled by men who are not in reality Englishmen by 
race. This remark to a certain extent is tnie, though it is not wholly true. 
But the possess^pn of theoretjptvily equal political nghts does certainly give 
in England, of rather to be strictly accurate in the United Kingdom, to 
every British subject an equality which some British subjects do not poasess 
in some of the l>oniini^uB. * e 

• See Part II., and especially Chap. IV., post. * 
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Bingular decliDe among modem En^shmen in their respect^or 
reverence for the nde of law, and secondly, to c§ll attention 
to certain changes in |)he cjroif admmistratif of France.^ 

^ I. * Decline * in reverence for rule of law .—The ancient 
veneration for the ride of law has in England sufiered during 
the la*it thirty years a marked docline. The truth of this 
awrtion is proved by actual legislation, by the existence 
among some classes of a certain distrust both of th? law and 
of the judges, and by a marked tendency towards the use 
of lawless methods for the attainment of social or political 
ends. 

Legislation .—Recent Acts have given judicial or quasi¬ 
judicial authority to officials ® w'ho stand more or less in 
connection with, and therefore may be influenced by. the 
government of the day, and hence havain some cases excluded, 
and in others indirectly diminished, the authority of the law 
Courts. Tliis tendency to diminish the sphefb of the rule of 
law is shown, for instance, in the judicial powers confenfed 
upon the Education Commissioners by the Education Act, 
1902,® on various officials by the National Insurance Acts, 
1911 and 1913,* and on th#* Commissioners of ^Inland 
Revenue and other officials by the Finance Act, 1910.® 
It is also shown by the Parliament Act, 1^1*1, s. 3, 
which enacts that “ any certilicate of the Speaker of ^he ' 

House of Commons given" under this Act shall be con- 
" elusive for all purposes and shall not be questioned in any 
“ Court of law.” This enactment, if iitrictly constmed, would 
protect any Speaker who, either from partisanship or to 
promote some personal interest of his own, signed a certificate 
which was notoriously false from being'^liable to punishment 
by any Court of law whatever.® No doubt the House of 

' Seo Chnp. Xll. post. • 

* Soo generally on thia point Muir, Peers and BureawraU^ especii^ly 
pp. 1-94. 

* See aoot. 7, and B. v. Board of Education (Swaneea Case) [1910], 2 K. B. 
167 ; Board of Education v. [1911], A. C. 179- 

* See National Jnsurance Act, 1911, as. 66^67, 88 (1), ai|^ generally Law 

and Opinion (2nd ed.), pp. 41-43. • 

' See eapeeiolly sect. 2, snt-n. 3, ss. 33 and 96. 

/ Wenid thia enactment protect the Speaker agij^nst aA iinpeaohipi>nt 
fpr giving a c^ificate which he knew to ^ faleo ? 
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Commons has been Mstoncally jealous of any judicial inter¬ 
ference persons acting under the authority of the House, 
and has on more than one occasicm claimed in a sense ,to be 
above the law of the land. All that can be safd is that such* 
claims have rarely been of advantage or credit to the House, 
and that«the present time is hardly the proper season for the 
curtailment by the House of legitimate judicial power. It 
must, ho#ever, in fairness be noted that the invasion of the 
rule of law by imposing judicial functions upon officials is due, 
in part, to the whole current of legislative oI>inion in favour 
of extending the sphere of the State’s authority. The in- 
eviteble result of thus immensely increasing the duties of the 
Government is that State officials must more and more under¬ 
take to manage a mass of public business, e.g.^ to give one ex¬ 
ample only, the public education of the majority of the citizens. 
But Courts are from the nature of things unsuited for the 
transaction of business. The primary duty of a judge is to 
adt in accordance with the strict rules of law. He must shun, 
above all things, any injustice to individuals. The well-worn 
and often absurdly misapplied adage that it is better that 
, “ ten cnminals should escape conviction than that one innocent 
“ man should without cause be found guilty of crime does 
after aH remind us that the hrst duty of a judge is not 
to^punish crime but to punish it without doing injustice. A 
man of business, whether employed by a private firm or work¬ 
ing in a public office, must make it his main object to see that 
the business in which he is concerned is effidently earned out. 
He could not do this if tied down by the rules which rightly 
oheok the action of a judge. The official must act on evidence 
which, though strong, may not be at all conclusive. The 
official must often act with severity towards sulmrdinates 
whose stupidity, and nq^ their voluntary wrong-doing, gives 
c^use for dismissal. Adjudge, on the otW hand, is far more 
concerned with seeing that the law is strictly carried out than in 
showing consideration to individuals. ** That hard cases make 
bad law” i%proverbial; the transaction of business, in short, 
is a very different thing from the giving of judgments: The 
more multifarious therefore become the afiairs handedtove^ to 
the management of dvil servants the ^eater will be always 
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the temptation, and often the necessity, extending to ^e 
discretionary powerS given to officials, and thus preventing 
law (JJourts from intervening in matters not suited for legal 
decision. ‘ 

Distrust of Ji^es and of Courts .—^If the House of Commons 
deliberately excludes the intervention of any law ••Court in 
matters which the House may deem (with very dubious truth) 
to concern the House alone, we can scarcely wdftder that 
artisans should have no love for judicial decisions. In plain 
truth, while every man of at all respectable instincts desires 
what he considers justice for himself and for the class to which 
he belongs, almost all men desire something more than, and 
different from, justice for themselves and against their neigh¬ 
bours. This is inevitably the case with persons such as the 
members of trade unions, who are trying, with a good 
deal of success, to enforce trade rules which often arouse 
the censure of the public, and sometimes come into absolute 
conflict with the law of the land. The blackleg may be, add 
one may suspect oftcji is, a mean fellow who, to put money 
into his own pocket, brealrs rules wliich his fellow-workers 
hold to be just and beneficial to the trade generallj'’^. He, 
for example, has no objection, if properly paid for it, to work 
with men who are not members of any union. The blackleg, 
however, all but invariably keeps within the law of the land, 
and proposes to do notliing which violates any principle estab¬ 
lished by common law or any enactment to bo found in the 
Statute Book. The trade unionists w-hom he offends know 
perfectly well that the blackleg is in the eye of the law 
no wrong-doer; .they therefore feel that the Courts are his 
protectore, and that, somehow or other, trade unions must 
bQ protected against the intervention of the judges. Hence 
the invention of that self-contradictory idea of “ peaceful 
picketing,” which is no more capable of real existence th%a 
would be peaceful war ” or ** unoppressive oppression ” ; 
hence, too, that triumph of legalised wrong-doing sanctioned 
by the fourth section of the Trade Qisputes 1906. It 
is however by no means to be supposed that artisans are the 

• Sc©*Za»« Opinion^ pp. xliv-xlvi, and comiftro the Trade UnTon 
Act, 1913, ibid. p. xlviii. 
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only class accustomed to dScry a judge or the legislature when 
the one %iv«s a judgment or the other jfesses a law opposed 
to the moral convictions of a particular part of the comm^ity. 

Laivlessness .—Till a time well wdthin the menftjry of persons* 
now living, it would have been very difficult to find any body 
of men oi ^omen who did not admit that, broadly spQp,ldng, 
a breach of the law of the land ivas also an act of immorality. 
No doubt%t all times there have existed, as at the pre'sent day, 
a large number of habitual law-breakers, but though a cheat, 
a pickpocket, or a burglar does constantly bre'ak the law, there 
is no reason to surmise tliat cheats, pickpockets, or burglars 
maintain the doctrine that law-breaking is itself a praise¬ 
worthy or a moral act. Within the last thirty years, however, 
there has grown up in England, and indeed in many other 
civilised countries, a new doctiine as to lawlessness. This 
novel phenomenon, w’liich pei*plexes moralists and statesmen, 
is that large cla*sses of otherwise respectable persons now hold 
tlfe belief and act on the conviction that it is not only allowable, 
but even highly praisesvorthy, to break the law of the land if 
the law-breaker is pursuing some end \vhich to him or to her 
seems to be jast and desirable. Tliis view is not confined to 
any one class. Many of the English elergj’' (a class of men 
well entitled to respect) have themselves shown no great 
h^itation in thwarting and breaking laws which they held 
to be opposed to the law’ of the Church. Piissive resistors do 
not scruple to resist taxes imposed for some object w’hich they 
condemn. Conscientious objectors are doing a good deal 
to render ineffective the vaccination laws. The mihtant 
suffragettes glorify lawdessness; the nobleness of their aim 
justifies ill their eyes the hopeless and perverse illegality 
of the means by which they hope to obtain votes for wom^n. 

Whence arises tliis ;^al for lawlessness ? The following 
reflections afford an aus\ver, though only a partial answer, 
to this perplexing inquiry : 

In England democratic government has already given votes, 
if not precis^y supreme power, to citizens who, partly because 
of the fairness and the regularity with which the law has been 
enforced for gene|ation8 in Great Britain, hardly perepive^the 
risk and ruin involved in a departure from the*iule of law. 
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Democratic ^ntiraent, further, if*not democratic princi]^e, 
demands that law should on the whole correspond wflh public 
opinion; but when {k laicge body of citizens not only are 
t opposed to sofne law but question the moral right of the state 
to impose or maintain a given law, our honest democrat feels 
deeply perplexed how to act. He does not know in effect 
how to deal with lawlessness which is based upon a funda¬ 
mental difference of public opinion.^ For such •difference 
makes it impossible that on a given topic the law should 
lie in reality in accordance with public opinion. Thus many 
Englishmen have long felt a moral difficulty in resisting 
the claim of a nationality to become an independent nation, 
even though the concession of such a demand may threaten 
the ruin of a powerful state and be opposed to the wishes of 
the majority of the citizens thereof. So the undoubted fact 
that a large number of Enghshwomeu desire parliamentary 
votes seems, in the eyes of many excellent pefsons, to give to 
Englishwomen a natural right to vote for members of Parlfh- 
ment. In each instance, and in many other cases which will 
occur to any intelligent reader, English democrats entertain 
a considerable difficulty in opposing claims with whij^h they 
might possibly on grounds of expediency or of common sense 
have no particular sympathy. The perplexity ot stlch men 
arises from the. idea that, at any rate under a democreSlic 
government, any law is unjust which is opposed to the real or 
deliberate conviction of a large number of citizens. But such 
a conviction is almost certain to beget, on the part of persons 
suffering under what they deem to be an unjust law, the belief, 
delusive though it often is, that any kind of injustice may 
under a democratic government be rightly opposed by the use 
of,force. * The time has come when the fact ought to be gener¬ 
ally admitted that the amountof gove]|jpment, that of coercion, 
of individuals or classes by the state, which is necessary to t]|^e 
welfare or even to the existence of a civilised community, 
cannot permanently co-exist with the effective belief that de¬ 
ference to public opinion is in all cases |he sole or |)ie necessary 
basis of a democracy. The justification of lawleiwness is also, 
in pnghmd at any rate, suggested if not cau^ byi;he 

* Seo egpeciaily Lo^U, Public Opinion and Popular ffovemmeittf o)ta.p. Ui. 
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veWpment of party governfhent. The rule of a party cannot 
be permatiently identified with the authority of the nation or 
with the dictates of patriotism. Tl^js fapt has in recent days 
become so patent that eminent thinkers are to be found who ^ 
certainly use language which implies that the authority or 
the sovereignty of the nation, or even the conception qjE the 
national will, is a sort of pohtical or metaphysical fiction which 
wise men will do well to discard. Happily, crises ame from 
time to time in the history of any great state when, because 
national existence or national independence is at stake, the 
mass of a whole people feel that the authority of the nation 
is the one patent and the one certain political fact. To these 
causes of lawlessness honesty compels the addition of one cause 
which loyal citizens are most anxious not to bring into promin¬ 
ence. No sensible man can refuse to admit that crises occasion¬ 
ally, though very rarely, arise when armed rebellion against 
unjust and oppfbssive laws may be morally justifiable. This 
adlnission must certainly be made by any reasoner who 
sympathises with the principles inherited by modern Liberals 
from the Whigs of 1688. Biit this concession is often mis¬ 
construe ; it is taken sometimes to mean that no man ought 
to bo blamed or punished for rebellion if only he believes that 
he sufiefs irom injustice and is not pursuing any private 
* inlJ^rest of his own. 

II. Com^rison hetwem the present official law of England 
and the present droit administratif of France^- — The last 
thirty years, and especially the fourteen years which have 
elapsed since the be^nning of the twentieth century, show 
a very noticeable though comparatively sUgfit approxima¬ 
tion towards one another of what may be called the 
official law of England and the droit administratif of Fran(^. 
The extention given i^ the England of to-day to the 
d^^ties and to the authority of state officials, or the growth, 
of our bureaucracy,^ to use the expression of an able writer, 
has, as one would naturally expect, produced in the law 
governing oig bureaucrats some features which faintly recall 

^ See Chap. XIL, especially pp. 364~401, post ; Law and Opinion,, pp. 
xxaii4uju e • - 

* Muir, Peers and Bureanerais. 



xliv 


INTROD UCTION 


some of the, characteristics which mark the d^oit admiftis- 
tratif of France. 0ur civil servants, indeed, a^e dl» yet not 
in any serious degree put l^eyond the control of the law Courts, 
, but in certafti instances, and notably with regard to many 
questions arising under the National Insurance Act, 1911, 
something very like judicial powers have been givenjbo officials 
closely connected with the Government.’' And it may not be 
an exaggeration to say that in some directions 4he law of 
iEngland is being “officialised,” if the expression may be 
fallowed, by statutes passed under the influence of socialistic 
‘ ideas. It is even more certain that the droit adminislratif of 
France is year by year becoming more and more judicialised. 
The Cornell d’etat, or, as we might term it, the Council, is 
(as all readers of my seventh edition of this work will know) 
the great administrative Court of France, and the whole 
relation between the judicial Courts and the Council still 
depends, as it lias depended now for many ^cars, upon the 
constitution of the Conflict Court,® -which contains members 
draw’ll in equal numbers from the Council of- State and from 
the Court of Cassation. It would be idle to suppose that the 
decisions of the Council itself when dealing with questions of 
administrative law do not now very nearly approach to, if 
indeed they are nut in strictness, judicial dec^iotis. The 
Council, at any rate when acting in a judicial '.haraefer, 
cannot now be pre5,idcd over by the iVlinister of Justice who is 
a member of the Cabinet.® Still it would be a grave mistake 
if the recognition of the growth of official law in England and 
the gradual judicialisation of the Council as an administrative 
tribunal led any,Englishman to suppose that there exists in 
England as yet any true administrative tribunals or any real 
administrative law. No doubt the utmost care has been 
taken in France ^ to give high authority to the Council as an 
administrative tribunal and also to the Conflict Court. Still 

^ Sco Laio and Opinion, pp. xxxix-xliii. 

® As to the constitution of this CVjurt see p. .^GO and Appendix, Note XI. 
p. 555, pod. ^ ^ 

• See lV)incar<f‘, How France in Governed, Trans. B. Mttill. Fisher 
loiwin, 191.3), p. 272. 

I Adaiinistrative law has in some other continental countries, e.gjt ih 
Germany, beeli far less judicialised than in France. 
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the,members of the CouiKjil.do not hold^heir position by 
anything 4ike as certain a tenure as do the judges of the High 
Court in England, or as do the judges (if we may use English 
expressions) of the French common lavf Courts# A meihber 
of the Council is very rarely dismissed, but he still is dis- 
missible. It must be noted further that the Minister of 
Justice is ^ill the legal President of the Conflict Court, tliough 
he does nojj generally preside over it. When, however, the 
members of the Conflict Court are equally divided as to the 
decision of any case, the Minister of Justice dpes preside and 
give his casting vote. It is indeed said that such a case, 
wliich must almost necessarily be a difficult and probably 
an important one,, is in truth again heard before the Minister 
of Justice and in effect is decided by him. A foreigner without 
practical acquaintance with the French legal system would 
be rash indeed were he to form or express an assured opinion 
as to the extent^o which the decisions of the Council or the 
Conflict Court are practically independent of the wishes 
and the opinions of the Ministry of the day. Hesitation 
by a foreign critic is the more becoming, because it is certain, 
that Frenchmen equally competent to form an opinion would 
differ in \heir answer to the inquiry, whether the Council and 
the Confljpt Court ought to be still more completely judicial- 
tisecU The constitution of the Couj\cil of State and of the Con¬ 
flict Court may suggest to a foreign critic that while neither 
of these bodies may be greatly influenced by the Ministry of 
the day, they are more likely to represent official or govem- 
• mental opinion than are any of our English tribunals. It 
must further always be remembered that under the French 
Republic, as under every E'reuch government, a kind of 
authority attaches to the Government and to th^ whole 
body of officials in the service of the state {fmictiommires) 
such as is hardly possessed by the servants of the Crown in 
England,^ and especially lhat proceedings for the enforcement 
%ot the criminal law are in France wholly under the control 

^ Note, for instance, the abseueo of any law like the Habeas Corpus Act 
and the wide aaS arbitrary p6wers still left tCK the police under the head 
of the rigime de police ; Duguit, Traiie de Droit Conetiiutiomtelt ii. pp. 24-26, 
and also the protection still extended in some instances to effici^ 
acting under the orders of their superior. • 
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of the Goveriimeflt. The high rc^piite of the CJouncil an^, as 
it seems to h forei^gner, the popularity of administrative law, 
is apparently shown by the success with which the Council 
has'of recent years extended the doctrine that the state ought 
to compensate persons w’ho suffer damage not only from the 
erroi-s or faults, e.g. negligence, of officials, but also for cases 
in which the law is so carried out that it inflicts speaal damage 
upon individuals, that is damage beyond what is borne by 
their neighbours.^ The authority again of the Council is seen * 
in the wide extension it has given to the principle that any 
act done by an oflieial which is not justified by law will, on 
its illegality being proved, be declared a nullity by the Council. 
It ought to be noted that this extension of the liability of the 
state must, it would seem, in practice be a new protection 
for officials; for if the state admits its own liability to pay 
compensation for damage buffered by individuals through 
the conduct of the state’s servants, this admhibion must induce 
persons who have suffered wrong to forego any remedy w^jich 
they may have possessed against, say, a postman or a poheeman, 
personally, and enforce their claim not against the immediate 
wrong-doer but against the state itself. ^ 

One singular fact closely connected with the influence in 
France of droit (zdministratij deserves the notice of E^lishmen. 
In the treatises on the constitutional law of France prodvceih 
by writers entitled to high respect will be found the advocacy 
of a new form of decentralisation termed dicentraUsation par 
servicej^ which seems to mean the ^ving to different depart¬ 
ments of civil servants a certain kind of independence, 
leaving the administration of the Post Office to the, body 
of public servants responsible for •the management of 
the postal system. This body would, subject of course 
to supervision by the state, manage the office in acemni- 
ance with their own knowledge dnd judgment; would, as 
far as I understand the proposal,'he allowed to shar€^ in 
the gains affected by good management; and would, out^ 
of the revenue of the Post Office, make good the com* 
pensation due to persons who suffered by th^aUegUgence or 

I 

, * See pp. 3d3<S06, pee#. 

* y>»tguit, TrmU de Droit OtmsHtutionneU f. pp. 460-467. 
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misjbnduct of the officials^ On the other'hand> the officials 
would, b|cause they were’servants of the stdte who had 
undertaken (^rtain duties to the state, be forbidden either 
to organise a strike or in any 'way t6 intlSrrupt tbe working of 
the Post Office. It is a little difficult to see why this proposal * 
should be called “ decentralisation,’* for that term has hitherto 
borne a ferv different meaning. To an Englishmaif the 
course of proceeding proposetl is extremely perple»ng; it 
how’ever is^rom one or two points of view’ instructive. This 
so-called decentralisation looks as if it w’ere a revival under 
'a new shape of the traditional Fiench belief in the merit 
of administration. This reappearance of an ancient creed 
possibly shows that French thinkers w’ho have lost all en¬ 
thusiasm for parliajnentary government look for great benefits 
to France from openuig there a new sphere for administrative 
capacity. It certainly shows that Fronchnien of intelligence 
are turning their^thoughts tow’ards a (iueation which perplexes 
the thinkers or legislators of other countries. How far is it 
possible for officials, e.g. railway servants and others who 
undertake duties on the due performance of which the pros¬ 
perity of a country depends, to be allowed to cease worldng 
whenevet by so doing they see the possibility of obtaining a 
rise in the wages paid them 1 ^ly readers may think that 
jblus examiu^ition into the recent development of French 
droit administratif digresses too far from the subject w’hich 
we have in hand. This criticism is, it is submitted, unsound, 
for the present condition of droit administratif in France sug¬ 
gests more than one reflection which is strictly germane to our 
^subject. It shows that the slightly increasing likeness be¬ 
tween the official law,of England and the dfbU administratif 
of France must not conceal the fact that droit administrate 
still contains ideas foreign to English convictions with regard 
to the rule of law, and especially with re^rd to the supremacy 
of ijie ordinary law Courts. It shows also the possible appear¬ 
ance in France of new ideas, such as the conception of the 
*Bo-caUed dicentralisaiion par service which are hardly reconcil¬ 
able with the^^e of law as imderstood in England. It shows 
further tha^ the circumstances of the day have already forced 
upon France, as they are forcing upon England, ^ quhstidn 
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to which Englishrhen have not ye\ found a satisfactory reply, 
namely, how" far civil servants or others who have undertaken 
to perform services on the duo fulfilment of w^ich the pro¬ 
sperity of th^ whole country depends, can be allowed to use the 
position which they occupy for the purpose of obtaining by 
a strike or by active political agitation concessions from and 
at the expense of the state. Nor when once tiiis sort of 
question is raised is it possible absolutely to reject the idea 
that England might gain something by way- of e^^hmple from 
the experience of France. Is it certain that the increasing 
power of civil servants, or, to use Mr. Muir*s expression, of 
** bureaucrats,” may not be properly met by the extension of 
official law^ ? ^ France has with undoubted wisdom more or 
less judicialised her highest administrative tribunal, and made 
it to a great extent independent of the Government of the day. 
It is at least conceivable that modern England would be 
benefited by the extension of official law.^ Nor is it quite 
certain that the ordinary law Courts are in all cases the best 
body for adjudicating upon the offences or the errors of civil 
servants. It may require consideration whether some body of 
men who combined official experience with legal knowledge 
and who were entirely independent of the Government of the 
day, might not enforce official law with more effectiveness 
than any Division of the High Court. 


(C) The Conventions op the Constitution ^ 

Three different points deserve consideration. They may 
be summed up under the following questions and the answers 
thereto: 

First question .—Have there been daring the last thirty 
^eais notable changes in the conventions of the constitution ? 

Ansioer .—^Important alterations*have most ceftainly taken ^ 
place; these may, for the most paH, be brought under 4bwo 
different heads which for the sake of clearness should be^^ 
distinguished from each other, namely, first, new rules or 
customs which still continue to •be mere ^^constitutional 


^ Consider the Ofdci&l Secrets Acta, 
a See Chapa. XIV. and XV. fost. 
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understandings or conventions, and, secondly, jinderstand- 
ings or tfbn\rentions whicli have since *1884 either been 
converted into laws or are closely ^connected ‘with changes 
of law.^ These may appropriately be termdS enacted 
conventions.” 

As to n)^e conventions .—^These have arisen, without any 
change in the law of the land, because they meet the wants 
^ of a new ^me. Examples of such acknowledged under¬ 
standings are not hard to discover. In 1868 a Conservative 
Ministry in office suffered an undoubted defeat.at a general 
election. ‘Mr. Disraeli at onc'^* rf‘sig)icd office without waiting 
for ftven the meeting of Parliament. The same course was 
pursued by Mr. Gladstone, then Prime Minister, in 1874, and 
again, in his turn, by Disraeli (tlien Lord Beaconsfield) in 
1880, and by Gladstone in JR86. These T-ogignations, following 
as they each did on the result of a general election, distinctly 
reversed the leading precedent set by Peel in 1834. The 
Coneervative Ministry of which he was the head, though 
admittedly defeated in the general elwtion, <lid not resign 
until they suffered actual defeat in the newly-elected House of 
Coramonj. It may be added, that on the partic ulax occasion 
the Conservatives gained both influence and prestige by the 
ability with ^wliieli Peel, though in a minority, resisted in 
4*arS.ament the attempt to compel his resignation from office ; 
for duriiig this x^arliamontary battle he was able to bring home 
to the electors the knowledge that tlie Conservative minority, 
though defeated at the election, had gained thereby a great 
•accession of strength. Peel also was able to show that 
while he and his followers wore prepared to resist any further 
changes in the constitaition, they fully accepted the Keform 
Act of 1832, and, while utterly rejecting a policy of r&ction^ 
were ready to g^vo the country the benefits of enlightened 
administralten. The new convention, which all but compels 
a Iltinistry defeated at a general election to resign office, is, 
V>n the face of it, an acknowledgment that the electorate 
constitutes politically the true sovereign power.* It also 

*■ Soo espeoidijy the indirMt efEeots of tho Parliaxnont Act, p. li, 
poal^ 

* See as to the po»i4hle dietijiotion between '‘legal** and ** political I* 
iMvexeigtfty, pp. 70-73, pad. * 
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tends to convert a general election into a decision that 
a particular party shall hold office for the d^raiton of the 
newly-elected Parliament and, in some instances, into the 
eleeWn of h particular statesman as Prime Minister for that 
period.^ This new convention is the sign of many minor 
political or constitutional changes, such, for exanjiple, as the 
introduction of the habit, quite unknown not only to statesmen 
as far removed from us as Pitt, but to Peel, Lord John ^ 
Russell, or to Lord Palmerston, of constantly addressing, 
not only when out of office but also when in office, 
speeches to some body of electors and hence to the whole 
country. 

Another change in political habits or conventions uncon¬ 
nected with any legal innovation or alteration has received 
little attention because of its gradual growth and of its 
vagueness, but yet deserves notice on account of its inherent 
importance. It is now the established habit of any reigning 
king or queen to share and give expression to the nwral 
feelings of British subjects. This expression of the desire 
on the part of English roj’alty to bo in sympathy with the 
humane, the generous, and the patriotic feelings of the British 
people is a matter of recent growth. It may fairly be 
attributed to Queen Victoria as an original ^nd a noble 
contribution towards tiational and Imperial statesmanship? 
This royal expression of sympathetic feeling, though not 
unknown to, was rarely practised by George III. or the sons 
who succeeded him on the throne.® It belongs to, but has 
survived, the Victorian age. It has indeed received since the« 
death of Victoria a wider extension than was possible during 
a great part of her long reign. On suRjh a matter vagueness 
,of statement is the best mode of erdorcing a political fact 
of immense weight but incapable of precise definition. At 
the moment when the United ifingdom is cofiduoting its 

* It is cenrtain that at the gonoral election of 1880 the Liberal electors 
who gained a victory meant that Lord BeaconsOeld should resign officef 
and that Mr. Gladstone should be apiMuntod Prime Minister. 

* As the King’s speech when addressing tj^e Houses of ^^nrliatnent became 
more and more, and was known to have hocomo, the iil^loranco rather of 
numsteiial than of royal opinion, the necessity inevitably arose of tho 
aionaleh’s finding some means for expressing his j^sonal sympathy with 
the joy, and, above all, with the sorrow, of his people. 
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firaj; great Imperial war is on many grounds^ of import¬ 
ance to rffmember that the King is the typical and the only 
recognised representative of the whole Empire.^ 

Another example of new political conventidhs is found 
in the rules of procedure adopted by the Bouse of Commons 
since ISdljsdth a view to checking obstruction, and generally 
of lessening the means possessed by a minority for delaying 
debates in ^e House of Commons. These rules increase the 
possibility of carrying through the House in a comparatively 
short time Bills opposed by a considerable number of members. 
That the various devices popularly known as the Closure, 
the Guillotine, and the Kangaroo have enabled one Govern¬ 
ment after another, when supported by a disciplined majority, 
to accomplish an amount of legislation which, but for these 
devices could not have been passed through the House of 
Commons, is indisputable. Whether the price paid for this 
result, in the way of curtailment and discussion, has been too 
high, is a question which we are not called upon to consider. 
All that need here be said is that such rules of procedure are 
not in strictness laws but in reality are customs or agreements 
assented «to by the House of Commons.® 

As to enacted conventions .—By this term is meant a political 
understaq^in^ or convention which has b}’- Act of Parliament 
ceceived the force of law ® or may arise from a change of law. 
The best examples of such enacted conventions'* are to be 
found in some of the more or less indirect eflects® of the 
Parliament Act, 1911. 

« (1) The Parliament Act in regard to the relation in legis¬ 

lative matters between the House of Lords and the House of 
Commons goes some wfiy towards establishing in England a 
written or, more accurately speaking, an enacted constitution, 

^ Seo p. xci, note 1, jxM. 

‘ Aa to the easential difference between the laws and the convenlious of 
the institution, see pp. 23>30, post. 

* Sec Provisional Collection of Taxes Act, 1913. 

A critic may indeed say, and with tmth, that a convention converted 
y statute into a law is in strlotness not a convention at all but a i>art of 
the law of the con^/itution. Tl^ 1 will not deny; but such an onact^ con* 
vontion may indiaaotly to affect the worldng of conventional understandings 
or arrangements tliat its indirect effects arc conveniently considered when 
dealing with the conventions of the constitution. * 

* For the direct effects of the Act see p. xxi, ante, * 
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instead of an unwritten or, moi'e accurately speaking^ an 
unenacted constitvtion,^ 

(2) The Act greatly restrains, if it docs not absolutely 
abolish, thtf use of ibe royal i>rerogative to create peers for 
the purpose of “ swamping the House of Lords ” in order to 
force through the House a Bill rejected by the majority of the r 
peers. Such exercise of the prerogative has never but once, 
namely under Queen Anne in 1712, actually taken place. 
The certainty, however, that William IV. would use his' 
prerogative to overcome the resistance of the Hoiise of Ix)rds 
in 1832, carried the great Reform .\ct. The certainty that 
George V. would use the same prerogative carried the Parlia¬ 
ment Act, 1911. In each case the argument which told with 
the King in favour of an unlimited creation of peers was that 
the constitution supplied no other means than this exceptional 
use or abuse of the royal prerogative for compelling the Lords 
to obey the will of the country. The Parliament Act deprives 
this argument of its force. Any king who should in fu|;ure 
be urged by ministers to swamp the lloasc of Lords will be 
able to answer: "If the people really desire the passing of a 
** Bill rejected by the House of Lords, you can certainly in 

“ about two years turn it into an Act of Parliament without 
** the consent of the Lords.*' ® The Parliament^ Act cuts 
away then the sole giound which in 1832 or in 1911 ^uld 
justify or even suggest the swamping of the House of Lords. 

(3) Under the Parliament Act it may probably become the 
custom that each Parliament shall endure for its full legal 
duration, i.c. for nearly the whole of five years. For ^ 
student of the Act must bear in mind two or three known 
facts. A House of Commons the majority whereof perceive 

^that 1:hcir popularity is on the wane will for that very 
reason be opposed to a dissolution; for until it occurs such 
majority can carry any legislation it desires, and a dissolution» 
may destroy this power. The payment to all unofficial 

1 8ce M tri thiB distinction, p. 27, and note especially Parliamor^i 
Act, s. 1, snb-ss. 2,3, whicli give a statuiable definition of a Money Bill, and 
also contain a special provision as to the/node of doUanuuing whether a 
Bill IS a Money Bill. • 

^ Sec the l^iiamont Act, s 7, ** Five years shall be substituted for seven 
*' yo&s as the time fixed for the maximum durm^on of Bariiament under 
** the Septennial Act, 1716.** 
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M.P.S of a salary of £400‘a year may induce many M.P.8 
who beloil^ tQ a Parliamentary minority to acquiesce easily 
enough in the duration of a Parliament \vhich secures to each 
of them a comfortable income. Between the Revolution of 1688 
and the year 1784 few, if any, dissolutions took place from any 
other causa than either the death of a king, which doe^ not 
now dissolve a Parliament, or the lapse of time under the 
B Septennial Act, and during that period the Whigs, and notably 
Burke, denied the constitutional right of the King to dissolve 
Parliament at his pleasure; the dissolution .of 1784 was 
denounced as a “ penal dissolution.’’ The Parliament of the 
French Republic sits for four years, but it can be dissolved 
at any time by the President with the consent of the Senate. 
This pow’^er has been employed but once during the last thirty- 
seven years, and this single use of th?- presidential prerogative 
gives a precedent which no French statesman is tempted to 
follow. It is highly probable, therefore, that the direct appeal 
frofh the House of Commons to the electorate by a sudden dis¬ 
solution may henceforward become in England almost obsolete. 
Yet this power of a Premier conscious of his own popularity, 
to destroy the House of Commons which put him in office, and 
to appeal from the House to the nation, has been treated by 
Bagehot Us ^ue of the features in which the constitution of 
^n^and excels the constitution of the United States. 

(4) The Parliament Act enables a majority of the House 
of Commons to resist or overrule the will of the electors 
or, in other words, of the nation. That this may be the 
•actual effect of the Act does not admit of dispute. That the 
Home Rule Bill was strenuously opposed by, a large number 
of the electorate is certffin. That this Bill was hated by ajpower- 
ful minority of Irishmen is also certain. That the rejectioa 
of a Home Rule Bill has twice wdthin thirty years met with 
the^approval of the electors is an admitted historical fact. But 
that the wridespread demand for an appeal to the people has 
\eceived no attention from the majority of the House of 
Commons is algo certain. ^ No impartial observer can therefore 
deny the pohsibilify tl^t a fundamental change in our 
constitution may carried out against the will o| the 

nation. 
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(5) The Act may deeply affect the position and the charavster 
of the Speaker of the House of Commons. It his hitherto 
been the special glvry of the House of Commons that the 
Speaker wHb presides over the debates of the House, though 
elected by a party, has for at least a century and more tried, 
and^ generally tried with success, to be the represcjitative and 
guide of the whole House and not to be either the leader or 
the servant of a party. The most eminent of Speakers have, 
always been men who aimed at maintaining something like 
a judicial and therefore impartial character. In this effort 
they have obtained a success unattained, it is beheved, in 
any other country except England. The recognition of this 
moral triumph is seen in the constitutional practice, almost, 
one may now say, the constitutional rule, that a member once 
placed in the Speaker’s chair shall continue to be re-elected 
at the commencement of each successive Parliament irrespect¬ 
ive of the political character of each successive House of 
Commons. Thus Speakers elected by a Liberal majcA’ity 
have continued to occupy their office though the House of 
Commons be elected in whitjh a Conservative majority pre¬ 
dominates, whilst, on the other hand, a Speaker ejected by 
a Conservative House of Commons has held the Speakership 
with public approval when the House of Commons •exhibits a 
Liberal majority and is guided by a Cabinet'of Liberals. *The* 
Parliament Act greatly increases the authority of the Speaker 
with respect to Bills to be passed under that Act. No Bill 
can be so passed unless he shall have time after time certified 
in writing under his hand, and signed by liim that the pro-*' 
visions of the parliament Act have been strictly followed. 
This is^a matter referred to his own knowledge and conscience. 
.There may clearly arise cases in which a foir difference of 
opinion may exist on the question whether the Speaker can 
honestly give the required certificate. Is it not certain Hiat 
a party which has a majority in the House of Commons will 
henceforth desire to have a Speaker who may share the opinion^ 
of such party ? This does not mea|i that a b^y of English 
gentlemen will wish to be presided over by a rdgue ; what it 
does mean is that they will come to desire a Speaker who is 
not a jud^e but is an honest partisan. The Parliament Act 
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is » menace to the judicial •character of the Speaker. In the 
CJongress Sf tjie United States the Speak €»* of the House of 
Representatives is a man of character and of vigour, but he is 
an avowed partisan and may almost be called the p^liamen^ry ^ 
leader of the party which is supported by a majority in the 
House of Representatives. 

Second question .—^Wliat is the general tendency of ^ese 
. new conveiitions ? 

Answer .—It assuredly is to increase the powder of any party , 
which possesses a parliamentary majority, i.e. a ipajority, how- > 
ever got together, of the House of Commons, and, finally, to place 
the control of legislation, and indeed the whole government 
of the country, in the hands of the Cabinet which is in England 
at once the only instrument through which a dominant party 
can exercise its pow’^er, and the only body in the state w^hich 
can leatl and control the paiiiamentary majority of which the 
Cabinet is the olgaii. That the rigidity and the strength of 
th» party system, or (to use an American expression) of the 
Machine, has continued with every successive generation to 
increase in England, is the conviction of the men who have 
most thjHoughly analysed English political institutions as 
they now exist and work.^ 

Almost eyerything tends in one and the same direction. 
•Th« leaders in Parliament each now' control their own party 
mechanism. At any given moment the actual Cabinet consists 
of the men >vho lead the party wliich holds office. The leading 
members of the Opposition lead the party w'hich wishes to 
* obtain office. Party warfare in England is, in short, conducted 
by leading parhamentaiians who constitute the actual Cabinet 
or the expected Cabinet. The electors, indeed, are nominally i 
supreme; they^can at a general election transfer the govern; j 
ment of the country from one party to another. It may be.'*- 
maintained with much plausibility that under the quinquennial 
Parliament created by the Parliament Act the British electorate 

*• Sco Lowell, Qovernmerd of England, part ii. chaps, xxiv.-xxxvii.; Low, 
TJic Governance gf Ejigland, ^hupa. i. to viL Ranisay Muir, in his essay 
on Burenucraejf (see Peers and- Bureaucrats, pp. 1-94), would apparently 
agree with Mr. Lowell and Mr. Low, though he maintains tliat power 
tends at present undcf the English constitution to fall from the hands of 
the parliamentary Cabinet into the hands of the permanent ciVil servants. 
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will each, five years do little else than elect the party or*the 
Premier by whom ^he country shall be governed^ for*five yeai-s. 

In Parliament a Cabinet which can command a steadf$st»^ even 
though not *d very large majority, finds httle check upon its 
powers. A greater number of M.P.s than fifty years ago 
deUver speeches in the House of Commons. Butrin spite of ‘ 
or perhaph because of this facile eloquence, the authority of 
individual M.P.s who neither sit in the Cabinet %or lead the 
Opposition, has suffered diminution. During the Palmer- 
stonian era, at any rate, a few of such men each possessed 
an authority inside and outside the House which is hardly 
claimed by any member iiow-a-days who neither has nor is 
expected to obtain a seat in any Cabinet. Any observer whose 
political recollections stretch back to the time of the Crimean 
War, that is sixty years ago, will remember occasions on 
which the words of Roebuck, of Rouudell Palmer, of Coljden, 
and above all, at certain crises of Bright, mig5it be, and indeed 
were, of a weight which no Government, or for that matto» no 
Opposition, could treat as a trifle. Legislation again is now 
the business, one might almost say the exclusive business, 
of the Cabinet. Few if any, as far as an outsider c^n judge, 
are the occasions on which a inivate member not supported by 
the Ministry of the day, can carry any Bill throug^j^ Parliament. 
Any M.P. may address the House, but the Prime Minwtei* 
can greatly curtail the opportunity for discussing legislation 
when he deems discussion inopportune. I’ho spectacle of the 
House of CommoTis which neither jplaims nor practices real 
freedom of discussion, and has no assured means of obtaining*, 
from a Ministry^ in power answers to questions which vitally 
concern the interest of the nation, is not precisely from a con- 
^titutidnal point of view, edifying or reassuring. But the 
plain truth is that the power which has fallen into the hands 
of the Cabinet may be all but necessary for the conduct of 
popular government in England under our existing ooiista- 
ttttion. There exists cause for uneasiness. It is at leasti* 
arguable that important changes in the conventions, 
if not in the law, of the constitution ma^ be urgently 
needed; but the reason for alarm is not that the English 
executive is too strong, for weak govemmlnt generally means 



CONVENTIONS OF CONSI'ITUTION Ivii 

-Vy----■- 

bad administration, but tllat our English %ecu;Jiive is, as a 
general rfifle, J^ecoming more and more th© representative of 
a party rather than the guide of the country. No fair-minded 
man will, especially at this moment, dispute that t&e passion for , 
national indepe?idence may transform a government of partisans 
into a government bent on securing the honour and the ^fety 
of the nation. But this fact, though it is of immense moment, 
ought not gto conceal from us the inherent tendency of the 
party system to confer upon partisanship authority which 
ought to be the exclusive property of the nation.^ 

Third qv^siion .—^Does the experience of the last thirty 
years confirm the doctrine laid down in this treatise that the 
sanction which enforces obedience to the conventions of the 
constitutioii is to be found in the close connection betw^eeu 
these conventions and the rule of I,nv ? ^ 

Ayiswer .—The doctrine I have maintained may be thus at 
once illustrated ftnd explained. The reawson why every Parlia¬ 
ment keeps in force the Mutiny Act or why a year never 
elapses without a Parliament being summoned to Westminster, 
is simply that any neglect of these conventional rules would 
entail mpon every person in office the risk, we might say 
the necessity, of breaking the law' of the land. If the law 

Several rt^ent occun'ciices show the occasional appearanco of ideas 
or practices which may mitigate rather tiuin increase the rigidity of 
the party system. In re Sir Stnart Samuel [1913], A. C. 514, shows 
that under the Judicial Comniittco Act, 1833, s. 4, a question of law 
on which depentis the right of a Member of Parliament to sit in Par¬ 
liament may bo referre*! to, tho Privy Council and be adequately and 
impartially dealt with by a body of eminent lawyers. The thought suggests 
itself that othei''questions affwting the conduct and the character of M.P.s 
which cannot bo impartially investigated by any Conunitic© of the House 
of Commons might bo referred to tho same high tribunal. The public 
statement, again, of TL<ord Kitchener that he took oflSce in no way as a 
partisan, but simply as a general whose duly it was to provid© for tho carrj^ 
ing on of a war in which tho welfare and honour of tho nation is concerned 
set a precedent which might be followed in other spheres than that of military 
affairs, la it of itself incredible that a Foreign Seoietaiy of genius might 
without any loss of character retain o£9ce for years both in liberal and in 
, Conservative Cabinets ? Is there any thing absurd in supposing that a 
Lord Chancellor rosTXicted for his legal eminence and for his judgment might 
serve the country as jthe highest of our judges and give his leg^ knowledge 
to Cabinets constituted of men with whose p<ilitics ho did not agree ? The 
Knglish people would gain rather than lose by a check being placed on tho 
constantly inci-oasiag jipwer of the party system. • 

“ .^ee pp. 441-460, post. * 
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governing the army which is in fcfEect an annual Act, ware 
not passed annually, the discipline of the army vouKl without 
constant breaches of law become iinjMssible. If a year were 
to elapse without a Parliament being summoned to West¬ 
minster a good number of taxes would cease to be paid, and 
it would be impossible legally to deal with such p^rts of the 
revenue as were paid into the Imperial exchequer’. Now it 
so happens that recent experience fully shows •the incon- , 
venience and danger of either violating a constitutional 
convention or of breaking the law because custom had author¬ 
ised a course of action w'hich rested on no legal basis. The 
House of Lords, in order to compel a dissolution of Parliament 
in 1909, rejected the Budget. Their Lordships acted within 
what w-^as then their legal light, yet they caused thereby great 
inconvenience, which, how'ever, w^as remedied by the election 
of a new Parliament. For years the income tax had been 
collected in virtue not of an Act but of a rt^solution of the 
House of Commons passed long before the income tax <or 
the coming year came into existence. An ingenious person 
wishing to place difficulties in the way of the Government’s 
proceedings claimed rejiayment of the simi already deducted 
by the Bank of England from such part of his income as was 
paid to him through the Bank. The bold plai|jt.iffi at onee 
recovered the amount of a tax levied without legal authorfty. ^ 
No better demonstration of the pow’er of the rule of law 
could be found than is given by the triumph of Mr. Gibson 
Bowles.^ 


(D) Development during the lasx Thirty Years of 
• New Constitutional Ideas 

r 

These ideas are (1) Woman Suffrage, (2) Proportional 
Representation, (3) Federalism, (4) The Referendum. 

Two General Observations 

The brief criticism of each of theSfe new idcAi which alone 
in this Introduction it is possible to give, will be facilitated by 

* ^ Bowles V. Bank of England [1913], 1 Ch. 67. 
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attending to two general observations which apply more or 
less to esJfch of the four proposed reforms ow innovations. 

First observation .—Political inventiveness has in general 
fallen far short of the originality displayed in othSr fields than ^ 
politics by the citizens of progressive or civilised States, The 
immense ^portance attached by modern thinkers to repre¬ 
sentative government is partly accounted for by its being 
almost the«sole constitutional discovery or invention unknown 
to the citizens of Athens or of Rome.^ It is well also to note 
that neither representative government nor Roman Imperial¬ 
ism, nor indeed most of the impoitant constitutional changes 
which the world has witnessed, can be strictly described as an 
invention or a discovery. When they did not result from 
imitation they have generally gi-own rather than been made; 
each was the production of men who >vere not aiming at gi\dng 
effect to any novel political ideal, but were trying to meet in 
practice the difftculties and wants of their time. In no part 
ofaEnglish history is the tardy development of new constitu¬ 
tional ideas more noteworthy or more paradoxical than 
during the whole Victorian era (1837 to 1901). It was an age 
full of intellectual activity and achievement; it was an age 
rich in works of imagination and of science ; it was an 
age whi<ili ^tended in every direction the field of historical 

* knowledge ; but it Avas an age which added little to the world^s 
scanty store of political or constitutional ideas. The same 
remark in one sense applies to the years which have passed 
since the opening of the twentieth century. What I have 

' ventured to term new^ constitutional ideas are for the most 
part not original; their novelty consists in the new interest 
which during the last*fourteen years they have come to com¬ 
mand. * . 

Second observalian .—These new ideas take very little, one 
might almost say no account, of one of the ends which good, 
le^slation ought, if possible, to attain. But this observation 

• requires explanatory comment. 

^ It is hardly^an oxagger^tion to say that there exist very few other 
modem political conceptions (except the idea of representative government) 
which were not criticised by the genius of Aristotle. Note however that 
the immense administrative system known as the Roman Empire lay beyond, 
or at any rate outside, the conceptions of any Greek philosopher. 
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Under every form of popular government, arid certainly 
under the more or*less democratic constitution,no'sf existing 
in England, legislation must always aim at the attainment of 
at least two different ends, which, though both of importance, 
are entirely distiuct from one another. One of these ends 
is th^ passing or the maintaining of good or wise la^, that is 
law's which, if carried out, wrould rcaUy promote the happiness 
or welfare of a given country, and therefore which age desirable 
in themselves and are in confonnity with the nature of thin^. 
That such legislation is a tiring to be desired, no sane man can 
dispute. If, for example, the freedom of trade facilitates 
the acquisition of good and cheap food by the people of 
England, and does not produce any grave counterbalancing 
evil, no man of ordinary sense would dejiy that the repeal of 
the corn laws was an act of wise legislation. If vaccination 
banishes small-pox from the country and does not produce 
any tremeudoiLs counterbalancing evil, th^ public opiirion 
even of Leicester would hold that a law enforcing vaccination 
is a wise law. The second of these two different ends is to 
ensure that no law should be passed or maintained in a ^ven 
country, e.g. in England, which is conclemned by tlje public 
opinion of the English people. That this where possible is 
desirable will be admitted by es’^ery thoughtful ipani. A law 
utterly opposed to the wishes and feelings entei-tained by *the * 
inhabitants of a country, a rule wirich every one dislikes and 
no one will obey, is a nullity, or in truth no law at all; and, 
even in cases where, owing to the power of the monarch 
who enacts a law opposed to the wishes of his subjects, ' 
such a law caq to a certain extent be enforced, the evils 
of the enforcement may far overbalan6e the good effects of 
If^gislation in itself wise. This thought fully justifies an 
English Government in tolerating throughout India institu¬ 
tions, such as caste, supported by, Indian opinion though 
condemned by the public opinion and probably by the 
opinion of England. The same line of thought explained, • 
palliated, and may even have justified the hesitation of 
English statesmen to prohibit suttee. * Most peisdns, then, will 
acknctsvledge that sound legislation should be iri conformity 
with the nhture of things, or, to express the matter shortly, be 


JVEIV CONSTITUTIONAL IDEAS bti 

-- 1 ,-.- 

** ■wise,” and also be in conformity with the demands of public 
opinion, ftr, iij other words, be “ popular,”«or at any rate not 
unpopular. But there are few Englishmen who sufficiently 
realise that both of these two ends cannot alwayi^be attamed, 
and that it very rarely happens that they are each equally 
attainable^ Yet the history of English legislation abounds 
with illustrations of the difficulty on which it is necessary here 
to insist. iThus the Reform Act, 1832,^ is in the judgment of 
mast English historians and thinkers a wise law; it also was 
at the time of its enactment a popular law. The Whigs prob¬ 
ably underrated the amount and the strength of the opposi¬ 
tion to the Act raised by Tories, but that the passing of 
the Reform Act was hailed with general favour is one of the 
best attested facts of modern histor 5 \ The Act of Union 
passed in 1707 was proved by its results iso bo one of the wisest 
Acts ever placed on the statute-book. It conferred great 
benefits upon th« inhabitants both of England and of Scotland. 
It created Great Britain and gave to the united country the 
power to resist in one age the threatened predominance of 
Louis XIV., and in another ago to withstand and overthrow 
the treinendous power of Napoleon. The complete success 
of the Act is sufficiently proved by the absence in 1832 of any 
demand «by ^ither Whigs, Tories, or Radicals for its repeal. 

’ Burt the Act of Union, w^hen passed, W'as unpopular in Scotland, 
and did not command any decided popularity among the 
electors of England. The New’ Poor Law’ of 1834 saved the 
country districts from ruin; its passing was the wisest and 
the moat patriotic achievement of the Whigs, but the Act 
itself was unpopular and hated by the country labourers 
on whom it conferred the most real benefit. Within tw’o 
years from the passing of the Reform Act it robbed 
reformers of a popularity which they had hoped might be 
lasting. Indeed the wisdom of legislation has little to do 
with its popularity. Now all the ideas which are most 
»dear to constitutional reformers or innovators in 1914 lead 
to schemes of more or less merit for gmng full expression 

^ See J. H. BnUer, The Passing of the Qrml Beform- BiU (Longmans, 
Green & Go., 1914). This is an excellent piece of historical noitatlvc and 
inquiry. * 
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in the matter of legislation to public opinion, i.e. for ensuring 
that any law pasaed by Parhament shall be popifiar, or at 
lowest not unpopular. But these schemes make in general 
little provisJbn for increasing the chance that legislation shall 
also be wise, or in other words that it shall increase the real 
welfare of the country. The singular superstitioi^ embodied 
in the maxim vox pop'uli vox Dei has experienced in this mis¬ 
called scientific age an unexpected revival. This renewed 
faith in the pre-eminent wisdom of the people has probably 
acquired new force from its congeniality with democratic 
sentiment. May we not conjecture that the Jiew life given to 
a popular error is in part and indirectly due to the decline in 
the influence of utilitarianism ? Faith in the voice of the 
people is closely connected with the doctrine of “ natural 
rights.” This dogma of natural rights was in England 
contemned and confuted by Bentham and his disciples.^ 
The declining influence of the utilitarian^ school appears 
therefore to give new strength to this doctrine. People 
forget that the dogma of natural rights was confuted not 
only by Benthamites but by powerful thinkers of the 
eighteenth and of the nineteenth century who ^had no 
sympathy with utilitarianism. 

Criticism of each of the Four New GonstUulional Ideas 

I. Woman Suffrage. —The claim for women of the right to 
vote for members of Parliament, or, as now urged, to be placed 
in a position of absolute political equality with men, is no 
new demand. It was made in England before the end of 
the eighteenth century,^ but no systematic, or at any rate 
noticeaj^le, movement to obtain for Enghshwomen the right 
to vote for members of Parliament can be carried back much 

^ See Xmw and Opinion, pj». 309, 171, 172. 

’ It would be imposHible, and it is not my aim in thin IntroductioUf^to 
state or even summarise all the arguments for or against each of these ideas; 
my solo object is to bring into light tho loading thoughts or foelings whfoh 
underlie the advocacy of, or the ojiposition to, oaoh of these now ideas. 
See !>. Iviii, ante. 

® Sec the Vindication of the HighUt of Tf^omen, by Mary Wollstoneoraft, 
published 1792. Little was heard about such rights daring the great Fronoh 
Revolution. There is no reason to suppose that Jiiadame Boland ever 
claimed parliamentary votes for herself or for her sex. 
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earlier than 1866-67, wheai it was supported in the HouSe 
of Commons J. S. Mill. a 

Let ray readers consider for a moraent first the causes which 
have added strength to a movement which in 1866 attracted 
comparatively little public attention, and next the main lines 
of argument or of feeling which really tell on the one hand 
with the advocates and on the other with the opponents of 
the claim tg votes for women. ^ 

The Causes .—These may be thus summarised. Since the 
beginning of the nineteenth century the number in the United 
Kingdom of self-supporting and also of unmarried women 
has greatly increased; and this class has by success 
in literature, as well as in other fields, acquired year by 
year greater influence. In the United Kingdom there 
exists among the actual population an excess of women over 
men, and tliis excess is increased by the emigration of English¬ 
men to our coloifies and elsewhere. The low rate of payment 
reoeived by women as compared mth men, for services of any 
kind in which men and women enter into competition, has 
excited much notice. The spreading belief, or, as it used 
to be considered, the delusion, that wages can be raised by 
legislation, has naturally suggested the inference that want 
of a parlianjpntary vote inflicts severe pecuniary loss upon 
•women. The extension of the power of the state and the 
enormous outgrowth of social legislation results in the daily 
enactment of laws which affect the very matters in which 
every woman has a pemonal interest. In an era of peace and 
► of social reform the electors themselves constantly claim the 
sympathy and the active co-operation of women on behalf of 
causes which are treated, at any rate by partisans, as raising 
grave moral or rtfligious controversy. Hence the agitation ii^ 
favour of Woman Suffrage often commends itself to ministers 
of religion and notably ^ the English clergy, who believe, 
whether rightly or not, that the political power of women 
*«wduld practically add to the authority in the political world 
of the Church of England. These circumstances, and others 
which may be* suggested'by the memory or the ingenuity of 

^ For an oxamfnatiiyi of all the main arguraenta alleged on either aide 
see Dicey, Letters to a Friend on Votes for Women. * 
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my readers, are enough to explain»the prominence and weight 

acquired for the movement in favour of giving the parlia¬ 
mentary franchise to women. 

'T/ie Mafn. Lines of Argument. —^These may be brought 
under two heads ; they are most clearly and briefly exhibited 
if under each head is stated the argument of thq Suffragist ' 
and the answer or reasoning in reply of the Anti-Suffragist. 

First argument. —Every citizen, or, as the poinf*is generally ^ 
put, every person who pays taxes under the law of the United 
Kingdom, is entitled as a matter of right to a vote for a 
member of Parliament. Hence the obvious conclusion that 
as every Englishwoman pays taxes under the law of the 
United Kingdom, every Englishwoman is at any rate prima 
fade entitled to a vote. 

- Answer. —This line of reasoning proves too much. It 
inevitably leads to the conclusion that any form of popular 
government ought to be based on the exifttenco of strictly 
universal suffrage. An extreme suffragette will say that 
this result is not a redtwtio ad ahsurdum. But there are 
thousands of sensible Englishmen and Englishwomen who, 
while they doubt the advisability of introducing into^England 
even manhood suffrage, refuse to admit the cogency of reason¬ 
ing which leads to the re.suit that every Engjislmian and 
Englishwoman of full age must ha7e a right to vote f«r a* 
member of Parliament. But the full strength of an anti- 
suffragLst’s reply cannot be shown by any man who does not 
go a little further into the nature of things. A fair-minded 
man prepared to do this will, in the first place, admit that’^ 
many democratic formulas, e.g. the dictum that “ liability 
to taxation involves the right to representation,” do verbalfy 
pover h woman’s claim to a parliamentary vote. His true 
answer is that many so-called democratic principles, as also 
many so-caUed conservative principles, are in reality not 
principles at all but war-cries, or shibboleths which may 
contain a good deal of temporary or relative truth but arei* 
mixed up with a vast amount of error. The idea, he will 
ultimately say, that the possession* of a voters a personal 
rightJis a delusion. It is in truth the obHgarion to d^charge 
a .public duty, and whether this miscalmd right should be 
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conspired upon ot withheld from Englistiwomen can be 
decided oiHy determining whether their, possession of the 
parliamentary vote will conduce to the welfare of England. 

Second argument .—The difference of sex pJresents 'no 
apparent or necessary reason for denying to Englishwomen 
•the same political rights as are conferred upon Englishmen. 
It is found %y experience, as sufEragiats vdll add, that some 
women havg in many ways even greater capacity for the 
*exercise of government than have some men. This argu¬ 
ment may best be put in its full strength if it be placed, as 
it often is, in the form of a question : Was it reasonable 
that Florence Nightingale should not have possessed the 
right to vote for a member of Parliament when even in her 
day her footman or her coachman, if he had happened to 
be a ten-pound householder, or a foity-ehilling freeholder, 
might have exercised a right denied to a lady w'ho. as appears 
from her biography, possessed many statesmanlike qualities, 
whobdid in fact in some lines of action exert more political 
power than most M.P.s, and who always exercised power dis¬ 
interestedly, and generally exercised it with admitted benefit 
to the country ? There is not the remotest doubt that the 
argument* involved in this inquiry (in whatever form it is 
stated) Be§ma^to many women, to a great number (jf parlia- 
meniary electors, and also to a considerable number of 
M.P.S, to afford an unanswerable and conclusive reason in 
favour of giving parliamentary votes to women. 

Answer .—The claim of parliamentary votes for women 
<as now put forward in England is in reality a claim for the 
a^olute political equality of the two sexes. Whether its 
advocates are^consciow of the fact or not, It is a demand 
on behalf of women for seats in Parliament and tn the^ 
Cabinet. It means that Englishwomen should share the jury 
box and should sit on the judicial bench. It treats as in¬ 
significant for most purpose that difference of sex which, 
^ftcr all, disguise the matter as you wiU, is one of the most 
fundamental and far<reacbii\g differences which am dis* 
tinguish one bdldy of huifian beings from another. It is idle 
to repeat again and again reasoning which, for the last tHrty 
years and more, has-been pressed upon the attention of eve^* 
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English reader and elector. One thing is certain: the„real 
strength (and it^^is great) of the whole conservative argu¬ 
ment against the demand of votes for women lies in the 
fact that‘ this line of reasoning, on the face thereof, 
conforms to the nature of things. The anti - suffragists 
can re-echo the w^ords of Burke whilst adapting them to« 
a controversy unknown to him and practically unknown 
to his age: “ The principles that guide us, ii^ public and 
“ in private, as they are not of our devising, but moulded* 
“ into the nature and the essence of things, wUl endure with 
“ the sun and moon—long, very long after wiiig and tory, 
“ Stuart and Brunswick [suffragist, suffragette, and anti- 
“ suffragist], and all such miserable bubbles and play tilings 
** of the hour, are vanished from existence and from memory.”^ 
II. Proportional RepreseMation.^ — The case in favour of 
the introduction of proportional representation into England 
rests on the truth of three propositions. « 

First proposition,. —The House of Commons often faijls to? 
represent with precision or accuracy the state of opinion,! 
e.g^ as to woman suffrage, existing among the electorate of 
England. In other words, the House of Commons often fails 
to be, as it is sometimes expressed, “ the mirror of tfte national 
mind,” or to exactly reflect the will of the electors., 

Second proposition. —It is quite possible by some system of 
proportional representation to frame a House of Commons 
which would reflect much more nearly than at present the 
opinion of the nation, or, in other words, of the electorate. 

Third proposition. —It is pre-eminently desirable that every^ 
opinion hona fide existing among the electors should be repre¬ 
sented in the House of Commons in as nearly as posable the 
same‘proportion in which it exists among the electors, or, to 
use popular language, among the nation. 

Now of these three propositions the substantial truth of 
the first and second must, in my judgment, be admitted. 
No one can doubt the possibility, and even the high .prq#. 
bability, that, for example, the cause of woman suffrage 
^ Burke, Corr&ipondence, i. pp. 332, 333.* 

* See Humphrejs, ProporUonal Bepnamtationi Fischer Wiliams, 
Proportional Repreoeniotion and Britioh PcAitieot^ I^iweU, PuhUo Opinion 
and.Poputhr Oovemme'ntt pp. 122*124. 
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may, at the present mornfeiit, obtain more than half the 
votes of ^e IJonse of Commons while it <^ovild not obtain 
as many as half the votes of the electorate. Nor again is it 
at all inconceivable that at some other period t?ie cause of 
woman suffrage should, while receiving the support of half 
' the electorate, fail to obtain the votes of half the Hous^ of 
Commons. No one, in the second place, can, I think, with 
reason dispaite that, among the numerous plans for pro¬ 
portional representation thrust upon the attention of the 
public, some one, and probably several, would tend to make 
the House of Commons a more complete mirror of what is 
called the mind of the nation than the House is at present; 
and this concession, it may with advantage be noted, does 
not involve the belief that mider any system of popular 
government whatever, a representative body can be created 
which at every moment will absolutely and with complete 
accuracy reflect tftie opinions held by vaiious classes of the 
people of England. Now my belief in the substantial tmth 
of the first and the second of our three propositions makes it 
neeilless for me, at any rate for the purpose of this Intro¬ 
duction, t^ consider the reservations n ith which their absolute 
accuracy ought to be assumed. For the sake of argument, 
at any rate, treat them as true. My essential objection to 
the System of proportional representation consists in my 
grave doubt as to the truth of the third of the above three 
propositions, namely, that it is desirable that any opinion 
existing among any large body of electors should be repre- 
•sented in the House of Commons as nearly as possible in the 
same proportion in which it exists among such^electors. 

Before, however, any attempt is made to state the specific 
objections w-hich in my judgment lie against the introduction • 
of proportional representation into the parliamentai^’’ con- 
^'stitution of England, it i^ essential to discriminate between 
two different ideas which are confused together under the one 
•demand for proportional representation. The one of these 
ideas is the desirability that every opinion entertained by a 
substantial boflly of Enghshmeu should obtain utterance in 
the House of Commons, or, to use a vulgar but effective piece 
of political slang, “ Ce voiced by ” some member or \nembers 


INTROD UCTION 


Ivviii 

T 

of that Hoase. Thus it has been laid down by the leader of 
the Liberal party that it was infinitely to ,the^advantage 
** of the House of Commons, if it was to be a real reflection 
“ and mirA)r of the national mind, that there should be no 
“ btrain of opinion honestly entertained by any substantial 
“body of the King’s subjects which should nojb find there' 
“ rt progentation and speech.” ^ To this doctrine any person 
who has been influenced by the tcaciiing of LoeVe, Bentham, 
and Mill will find it easy to assent, for it is well known that 
in any country, and especially in any country where popular 
government exists, the thoughts, even the bad or the foolish 
thoughts, of the people should be known to the national 
legislature. An extreme example will best show my meaning. 
If among the people of any land the hatred of the Jews or of 
Judaism should exist, it would certainlv be desirable that this 
odious prejudice should find some exponent or advocate in 
the Barlianient of sucli country, for the knowledge of popular 
errors or delusions may well be essential to the carrying out 
of just govemment or wise administration. Ignorance is 
never in truth the source of wisdom or of justice. The other 
idea or meaning attached by Broportionalists to proportional 
representation is that every influential opinion should not 
only find utterance in the House of Commons^ bvt, further, 
and above all, be represented in the House ot Comiaorrs b> 
the same proportionate number of votes which it obtains 
from the voters at an (dection. Th\i8 the eminent man who 
advocated the desirability of every opinion obtaining a hearing 
in the House ^ Commons, used on another occasion the. 
following words: “ It is an essential and integral feature of 
“ our policy that we shall go forward v/ith the task of making 
, “ the*House of Commons not only the mouthpiece but the 
“ mirror of the national mind.” ® Now the doctrine of pro¬ 
portional representation thus interpreted is a dogma to which 
a fair-minded man may well refuse his assent. It is by no 
means obviotisly true; it is open to the following (amon^ 
other) objections that admit of clear statement. 

> Soo Mr. Asquith’s speech at St Andrews* Feb, 1% 1006, cited by 
J ViHehor William.s Proportional Jlepregentationf p, 17. 

* Mr. Asquith at Biiraloy, Doc, 6 , 1910, citodsby J. Fiachor WiUiama, 
Proporlion&l Uepro^intaiiorif p. 17. 
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j Objections to the Third ProjmsUion. • 

First objection .—The more complicated any system of 
popular election is made, the more power is thrown into the 
hands of election agents or wire-pullers. This of itself in¬ 
creases thg power and lowers the character of the garty 
machine; but the greatest political danger with which 
^ England is* now threatened is the inordinate influence of 
party mechanism. Thk objection was long ago insisted upon 
by Bagehot.^ It explains, if it does not wholly justify, John 
Bright’s denunciation of fancy fmncbises. 

Second objection .—The House of Commons is no mere 
debating society. It is an assembly entnisted with gi’eat 
though indirect executive authority ; it is, or ought to be, con¬ 
cerned with the appointment and the cririeism of the Cabinet. 
Grant, for the sake of argument, that every influential 
opinion should irf the House of Commons gain a healing. This 
r^mlt would be obtained if two men, or only one man, were 
to be found in the House who could ensure a heaiing w^hen- 
ever he spoke in favour of some peculiar opinion. The argu¬ 
ment forewoman suffrage was never stated with more force in 
Parliament than wiien John MU represented Westminster. 
The reasons its favour would not, as far as argument went, 
•hav^ commanded more attention if a hundred members had 
been present who shared Mill’s opinions but w ere not endowed 
with his logical power and his lucidity of expression. But 
where a body of men such as constitute the House of Commons 
are at aU concerned with government, unitj^ of action is of 
more consequence than variety of opinion. Thp idea, indeed, of 
representation may be* and often is, carried much too far. A 
Cabinet wliich represented all shades of opinion would be a 
Ministry which could not act at all. No one really supposes 
' that a Government could in ordinary circumstances be formed 
in which two opposite parties balanced one another. Nor can 
^ it often be desirable that an opinion held by, say, a third of a 
ministerial party should necessarily be represented by a third 
of the Cabinet. It may weU be doubted whether even on 
commissions appointed partly, at any rate, for the piyrpose 
^ Bagehot, EngU^ Conatituiion, pp. 148450. * 
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of inquiry, it is at all desirabfe that distinctly opposite 
views should obtain recognition. The Concqnissfon wliich 
laid down the leading lines of Poor Law Reform in 1834 
rendered ah immense service to England. Would there 
have been any real advantage in placing on that Com- 
mis^on men who condemned any change in the existing 
poor law ? 

Third objection ,—^Proportional representation, just because 
it aims at the representation of opinions rather than of persons, 
tends to promote the existence in the House of Commons of 
numerous party groups and also fosters the admitted evil of 
log-rolling. ; The working of English parUamentary govern¬ 
ment has owed half of its success to the existence of two 
leading and opposed parties, and of two such parties only. 
Using somewhat antiquated but still intelligible terms, let 
me call them by the name of Tories and Whigs. ^ These two 
parties have, if one may speak in very brosed terras, tended, 
the one to uphold the rule of the well-born, the weIl-to*do, 
and therefore, on the whole, of the more educated members 
of the community; the other has promoted the power of 
numbers, and has therefore aimed at increasing the political 
authority of the comparatively poor, tliat is, of the com¬ 
paratively ignorant. Each tendency has obviou^y some good 
and some bad effects. If, for a moment, one may adopt* 
modem expressions while divesting them of any implied 
blame or praise, one may say that Conservatism and Liberalism 
each play their part in promoting the welfare of any country 
where popular government exists. Now, that the existence of 
two leading parties, and of two such parties only, in England 
has favoured the development of English constitutionalism 
is past denial. It is also certain that during the nineteenth 
century there has been a notable tendency in English public 
life to produce in the House of Coijimons separate groups or 
parties which stood more or less apart from Tories and Whigs, 
and were all but wholly devoted to the attainment of some on^ 
definite change or reform. The Repealers, as led by O’Connell, 

* l ohoose tboao old exprossionn which have boon in use, at any rate 
from 1080 tai the present day, because they make it^asier to keep somewhat 
apart from the burning oontrovexsies of 1914. 
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and still more the Free Traders, as led by Oobden,^ are early 

examples^of §uch groups. These groups avoweclly held the 
success of the cause for which they fought of greater conse¬ 
quence than the maintenance in office either of fTories or of 
Whigs. Even in 1845 they had perplexed the working of our 
constitution ; they had gone far to limit the operation of the 
very valuable rule that a party, wliich persuades Parliament 
to adopt tl\p party’s policy, should be prepared to take office 
and carry that policy into efTect. The Free Traders, in fact, 
give the best, if not the earliest, example of an English group 
organised to enforce the adoption by the English Parliament 
of an opinion, doctrine, or thcor)’' to whicli that group ■w'aa 
devoted. Now an observer of the 0*0111*86 of events during 
the last sixty years will at once note the increasing number 
of such groups in the House of C-oinmons. To-day we have 
Ministerialists and Unionists (corresponding roughly with 
the old "Wliigs amd Tories), we have also Irish Nationalists 
and the Labour Party. These parties have each separate 
organisations. But one can easily observe the existence of 
smaller bodiee each devoted to its own movement or cause, 
such, ■ for example, as the temperance reformers, as the 
advocates of woman suffrage, or as the members who hold 
that the«qu^tion of the day is the disestablishment of the 
•Church. This state of things already invalidates our con¬ 
stitutional customs. Nor is it easy to doubt that any fair 
system of proportional representation must increase the 
number of groups existing in Parhameiit, for the very object 
of Proportioualists is to ensure that every opinion wMch 
exists among an appreciable number of British electors shall 
have an amount of votes in Parliament proportionate to the 
number of votes it obtains among the electors. Tf, £05 
example, a tenth of the electors should be auti-vaccinatoiB, 
the anti-vaccinators ought, under a perfect scheme of repre¬ 
sentation, to command sixty-seven votes in the House of 

* 1 Cobden would liave supported any Premier, whether a Tory or a 

Whig, who undertook to repeal the Corn Laws. O'Connell would have 6up> 
ported any Ptetsfbr who had‘pledged himself to repeal the Act of Union 
with Ireland; but O’Connell’s position was peculiar. Ho took an actiye 
interest in English polMcs, he was a Benthamite Liberal, and during«a part 
of his career acted in aUianoo with the Whigs. * 
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Commons. Sixty-aeveii anti-vaccinators who might accidaiit- 
ally obtain seats in the House of CommonSj^ as Con¬ 
servatives or Liberals, would, be it noted, constitute a very 
different body from sixty-seven members sent to the House of 
Commons to represent the cause of antd-vacciiiation. The 
difference is this : In the first case each anti-vaccii|,ator would 
often perceive that there were matters of more pressing import¬ 
ance than, anti-vaccination ; but the sixty-seven ^en elected 
under a system of proportional representation to obtain the * 
total repeal of the vaccination laws would, one may almost 
say must, make that repeal the one dominant object of their 
parliamentary action. That the multiplication of groups 
might weaken the whole system of our parliamentary govern¬ 
ment is a probal>lc conjecture. That proportional representa¬ 
tion might tend to extend the vicious system of log-rolling is 
all but demonstrable. Let me suppose the sixty-seven anti¬ 
vaccinators to be already in existence; let* me suppose, as 
would probably be the case, that they are elected because of 
their firm faith in anti-vaccination, and that, both from their 
position and from their creed, they feel that to destroy the 
vaccination laws is the supreme object at which cverj’^ good 
man should aim. They will soon find that their sixty'-scvcn 
votes, though of high importance, are not cnoug|L ta save the 
country. The course which these patriots must foUovA is*- 
obvious. They arc comparatively indifferent about Home 
Rule, about Disestablishment, about the objects of the 
Labour Party. Let them promise their support to each of 
the groups advocating each of these objects in return for 
the help in repealing legislation which originates, say our 
anti-vaccinators, in the delusions of* Jenner. A political 
miracle will have been performed. A majority in favour 
of anti-vaccination will have been obtained; the voice 
of fanatics will have defeated tl\e common sense of the 
nation. Let me, as an illustration of my. contention, 
recall to public attention a forgotten faot. Some forty 
years ago the Claimant, now barely remembered as Arthur 
Orton, was a popular hero. Hil condemifiition to 
prisopment for fourteen or fifteen years excited much indig¬ 
nation. jHe obtained one representative, and one repre- 



FEDERALlSAf 


Ixxiii 


seutatLve^only, of his gricifances in the House of Commons. 
Under a properly organised S 5 '^stem of proportional repre¬ 
sentation, combined with our present household suffrage, he 
might well have obtained twenty. Does any o\\& doubt that 
these twenty votes would have weighed with the Whips of 
any party in power ? Is it at all certain that the Claimant 
might not, thus supported, have obtained a mitigation of his 
^ pimishmentf if not a re-tiial of his case ? This is ati extreme 
illustration of popular folly. For this very reason it is a good 
test of a logical theory. I do not contend that proportional 
representation cannot be defended by weighty considerations; 
my contention is that it is open to some grave objections 
w^hich have not received an adequate answer.^ 

III. FederaUmi.^ —In 1881 the peculiarities and the merits 
of federal gpvernmeiit had not attracted the attention of the 
English public. Here and there a statesman whose mind w'as 
turned towards tlie relation of Englatid and her colonies had 
peitseived that some of the self-governing colonies might with 
advantage adopt federal constitutions. In 1867 Parliament 
had readilv assented to the creation of the Canadian Dominion 
and theij^by transformed the colonies possessed by England 
on the continent of America into a federal state. In truth 
it may b6 said that the success of the Noriliej*n States of the 
*Anfhrican Commonwealth in the War of Secession had, for the 
first time, impressed upon Englishmen the belief that a demo¬ 
cratic and a federal state might come with success through a 
civil war, carried on against states which asserted their right 
’ to secede from the Republic of which they were a part. StiU 
in 1884 hardly a statesman whose name carried w’eight with 
Englishmen advocated the formation of a federal system as a 
remedy for the defects, whatever they w^ere, of the fengUsh 

*■ Pro^rtional representation -was in Mill’s day knowix as minority 
representation. ITie change ol name is not without significance. In 1870 
the demand fdr minority representation was put forward mainly as the 
' •moans for obtaining sC hearing for intelligent minorities whose whisper might 
easily be drowned by the ^outs of an uniutelligoni majority. In 1914 
minority ropresei)|;atiDn is reqpmmended inaitxly as the moans of ensuring 
that the true of the nation ^all bo beard. It was once conrideted a 
check upon democracy; it is now supported os the best method for giving 
effect to the true will oA the democracy. * 

* Compare espeeially as to federal government. Chap. HI. f>. 134, jmtt. 
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constitution^ or as the means for uniting the widely scattered 
countries which make up the British Empire. ’V^altdS- Bagehot 
was in his dav', as he still is, the most eminent of modem 
English constitutionalists. He compared the constitution of 
England with the constitution of the United States. But 
the result of such comparison was, in almost evqpy case, to 
illustrate some hitherto unnoted merit of the English con¬ 
stitution wliich was not to be found in the constilaition of the 
great American Republic. !Sir Henry Maine was in his time 
the most brilliant of the writers who had incidentally turned 
their thoughts towards constitutional problems. Maine’s 
Popular Govermnenti publislied in 1885, expressed his admira¬ 
tion for the rigidity or the conservatism of American feder¬ 
alism. But he never liinted at the conviction, w^hich he 
probably never entertained, that either the United Kingdom 
or the British Empire would gain by transformation into a 
federal state. Thirty years ago the nature of federalism 
had received in England very inadequate investigation.^ •In 
this, as ill other matters, 1914 strangely contrasts with 1884. 
The notion is now current that federalism contains the solu¬ 
tion of every constitutional problem which perplexes British 
statesmanship- Why not, we are told, draw closer tlie bojids 
which maintain peace and goodwill between the yniiK3d King¬ 
dom and all her colonics, by constructing a now and gmnd 
Imperial federation governed by a truly Imperial Parliament, 
which shall represent e^ ery state, including England, which is 
subject to the government of the King ? Why not, we are 
asked, establish a permanent reconciliation between England 
and Ireland by the conversion of the Utiited Kingdom into a 
federalised kingdom whereof England, ^Scotland, Ireland, and 
Wales, and, for aught I know, the Channel Islands and the 
Isle of Man, shall form separate states ? This new constitu¬ 
tional idea of the inherent excellenpo of federalism is a new 
faith or delusion which deserves examination. My purpose, 
therefore, is to consider two different matters—namely, first,* 
the general characteristics of federalism; secondly, the 

^ Tu Chap. III., pout, federalism was analysed (1885) as iUnstxating, 
by wtfy of contrast, that eovoreignty of the Engliah Parliament which 
makes England one of the best examples of a unitary state. 
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beefing of these characteiistics on the proposal popularl 7 
known Imperial federalism, for including England ^ and 
the five self-governing colonies in a federal constitution, and 
also the proposal (popularly known as Home Rulfe all round) 
for federalising the United Kingdom. 


Lectding Characteristics of Federal Government ^ 

Federalism is a natural constitution for a body of states 
which d^ire union and do not desire unity. Take as countries 
w^hich exhibit this state of feeling the United States, the 
English federated colonies, the Swdss Confederation, and the 
German Empire, and contrast with this special condition 
of opinion the deliberate rejection l)y all Italian patriots of 
federalism, which in the case of Italy presented many apparent 
advantages, and the failure of union between Svreden and 
Norw'ay to produce any desire for unity or even for a continued 
political connection, though these Scandinavian lands dift'er 
little from each other in race, in religion, in language, or 
in their common interest to maintain their independence 
against neighbouring and powerful countries. 

The ^lysical contiguity, further, of countries which are 
to form a c^ifederated state is certainly a favourable, and 
•possibly a necessary, condition for the success of federal 
government. 

The success of federal government is greatly favoured by, 
if it does not absolutely require, approximate equality in the 
- wealth, in the popidation, and in the historical position of 
the different countries which make up a confederation. The 
reason for this is pretty obvious. The idea which lies at the i 
bottom of federalism is that each of the separate*states^ 
should have approximately equal political rights and should I 
thereby be able to maintmn the “ Hmited independence ” (if 
the term may. be used) meant to be secured by the terms of 

• ^ In treating o£ Imperial federalism, os often in other parts of this book, 

I purposely and frequently, in accordance with popular language, use 
** England ” os equivalent to the United Kingdom. 

* See especially Chap. III. p. 134, post. It is worth observing that the 
substance of this chapter was publish^ before the production by Gladstone 
of his first Homo Hula !0ill for Ireland. * 
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federal union. I&nce the provisien contained in the constitu¬ 
tion of the'United States under which two Sepatofs, and no 
more, are given to each state, though one be as populous, as 
large, and ^s wealthy as is New York, and another be as 
small ill area and contain as few citizens as Rhode Island. 
Bagchot, indeed, points out that the equal power ii|^ the Senate ' 
of a* small state and of a large state is from some points of 
view an evil. It is, however, an arrangemoq^ ob\iously 
congenial to federal sentiment. If one state of a federation 
greatly exceed in its numbers and in its resources the power 
of each of the other states, and still more if such “ dominant 
partner,’^ to use a current expreasion, greatly exceed the 
whole of the other Confederated States in population and in 
wealth, the confederacy will be threatened with two dangers. 
The dominant partner may exercise an authority almost 
inconsistent with federal equahty. But, on the other hand, 
the other states, if they should possess \mder the constitution 
rights equal to the rights or the political powpr left to-the 
dominant partner, may easily combine to increase unduly 
the burdens, in the way of taxation or otherwise, imposed 
upon the one most powerful state. . ^ 

Federalism, when siiccessfui. has genejalljr been a stage 
! tow'ards unitary government. In other'' wortjp, federalism 
tends to pass into nationalism. This has certainly been* 
the result of the two most successful of federal experi¬ 
ments. The United States, at any rate as they now exist, 
have been well described as a nation ctmeealed under the 
form of a federation. The same expression might with 
considerable truth be applied to Switzerland. Never was 
there a country in which it seemed mare difficult to produce 
pational unity. The Swiss cantons are divided by difference 
of race, by difference of language, by difference of religion. 
These distinctions till nearly the middle of the nineteenth 
century produced a kind of disunion among the Swiss people 
w'hich in 1914 seems almost incredible. They forbade the. 
existence of a common coinage ; they allowed any one canton 
to protect the financial interest of Its citizen!* against com¬ 
petition by the inhabitants of every other canton. ^ In 1847 
the Bonder bund threatened to destroy *tho very idea of 
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Swiss uT^ty, Swiss natioifality, and Swiss independence. 
Patriots had indeed for generations perceived that the federal 
union of Switzerland afforded the one possible guarantee for 
the continued existence of thek country. But aftempt after 
attempt to secure the imity of Switzerland had ended in failure. 
The victory of the Swiss federalists in the Sonderbund war 
gave new life to Switzerland: this was the one indubitable 
success dircefcly due to the movements of 1847-48. It is indeed 
happy that the victory of the federal armies took place before 
the fall of the French Monarchy, and that the Revolution of 
February, combined with other movements w^hich distracted 
Europe, left the Swiss free to manage their own affairs in their 
own w^ay. Swiss patriotism and moderation met with their 
reward. Switzerland became master of her own fate. Each 
step in the subsequent progress of the new federal state has 
been a step along tjjfe path leading from confederate union 
to national uiiitv*: 

A federal constitution is, as compared with a unitary 
constitution, a weak fomi of government. Few were the 
thinkers who in 1884 would have denied the truth of this 
proposition. In 1914 language is constantly used which 
implies that sC fe4eral government is in itself superior to a 
unitary c^nslitutioh such as that of France or of England. Yet 
•the*comparative weakness of federalism is no accident. A 
true federal government is based on the di\4sion of powers. 
It means the constant effort of statesmanship to balance one 
state of the confederacy against another. No one can rate 
more highly than myself the success with which a complicated 
system is worked by the members of the Swiss Council or, to 
use expressions familienr to Englishmen, by the Swiss Cabinet. 
Yet everywhere throughout Swiss arrangements you maji 
observe the desire to keep up a sort of balance of advantages 
bcitween different states.. The members of the Council are 
seven in number \ each member must, of necessity, belong to 
« different canton. The federal Parliament meets at Bern ; 
the federal Court sits at Lausanne in the canton of Yaud; 
the federal uftiversity is allotted to a third canton, namely 
Zurich. Now rules or practices of this kind must inevitably 
restrict the power cS bringing into a Swiss Cabinet ifll the best 
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political talent to be found in SMtzcrland. Such a system 
applied to an EngUsh or to a French Cabinet w>ul<f be found 
almost unworkable. Federalism again would mean, in any 
country wffere English ideas prevail, the predominance of 
legalism or, in other words, a general willingness to yield to 
the authority of the law courts. Nothing is more ^markable, 
and in the eyes of any impartial critic more praiseworthy, 
than the reverence paid on the whole by American opinion ^ 
to the Supreme Court of the United States. Nor must one 
forget that the respect paid to the opinion of their own judges, 
even when deciding questions on which political feeling runs 
high, is, on the whole, characteristic of the citizens of each 
particular state. The Supreme Court, e.g.y of Massachusetts 
may be called upon to determine in effect whether a law passed 
by the legislature of Massachusetts is, or Ls not, constitutional; 
and the decision of the Court will certainly meet with obedience. 
Now, what it is necessary to insist upon is that this legalism 
which fosters and supports the rule of law is not equally 
displayed in every country. No French court has ever 
definitely pronouticed a law passed by the French legislature 
invalid, nor, it is said, has any Belgian court ever prpnounced 
invalid a law passed by the lielgian Parliament. Whether 
English electors are now strongly divsposed to Gfi>nfiido to the 
decision of judges questions which excite strong pcliftcal* 
feeling is doubtful. Yet—and this is no insignificant matter 
—under every federal system there must almost of necessity 
exist some body of persons who can decide whether the terms 
of the federal compact have been observed. But if this power 
be placed in tb^ hands of the Executive, the law will, it may 
be feared, be made subservient to thfft will of any political 
4 )arty which Is for the moment supreme. If it bo placed in 
the hands of judges, who profess and probably desire to 
practise judicial impartiality, it may be very difficult to ensure 
general respect for any decision which contradicts the interests 
. and the principles of a dominant party. Federalism, lastly,* 

. creates divided allegiance. This is the most serious and the 
idbst inevitable of the weaknesses* attaching ^ a form of 
gove^ment under which loyalty to a citizen’s native state 
may conffict with his loyalty to the whole federated nation. 
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Englishmen, Scotsmen, and*Irishmen have always^ as soldiers, 

been truJ to^the common flag. The whole history of the 
Sonderbxmd in Switzerland and of Secession in the United 
States bears witness to the agonised perplexity of*the noblest 
among soldiers when called upon to choose between loyalty 

• to their country and loyalty to their canton or state. One 
example of this difficulty is amply sufficient for my purpose. 
General Scqjbt and General Lee alike had been trained as 

• officers of the American Army; each was a Virginian ; each of 
them was determined from the outbreak of the.Civil War to 
follow the dictates of his owm conscience ; each was placed in 
a position as painful as could be occupied by a soldier of 
bravery aiid honour; each w'as a vic-tim of that double allegi¬ 
ance which is all but inherent in federalism. General Scott 
followed the impulse of loyalty to the Union. General Lee 
felt that as a mattor of duty he must obey the r-'nitiment of 
loyalty to Virginia# 

In any estimate of the strength or the weakness of federal 
government it is absolutely necessary not to confound, though 
the confusion is a very common one, federalism with national¬ 
ism. A truly federal government is the denial of national 
independence to every state of the federation. No single 
state of the .^merican Commonwealth is a separate nation; 
•lo abate, it may be added, e.ff. tlic State of New York, has 
anything like as much of local independence as is possessed 
by New Zealand or by any other of the five Dominions.^ 
There is of course a sense, and a very real sense, in w^hich 

• national tradition and national feeling may be cultivated in 
a state which forms part of a confederacy. The French 
inhabitants of Quebec are Frenchmen to the core. But their 
loyalty to the British Empire is certain. One indisputable* 
source of their Imperial loyalty is that the break-up of the 
Empire might, os things now stand, result to Canada in union 
with the United States, But Frenchmen would with more 

^difficulty maintain their French character if Quebec became 
a state of the Union and ceased to be a province of the 
Dominion. Iw^n^th natiR>nal character in one sense of that 
term has leas necessary connection than Englishmen gene^ly 
^ As to meaning o£ ** l>ominion8 ” see p. xxiv, note 1 a}9e. 
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suppose with political arrangenwiits. It would be sin^ple 
folly to assert that Sir Walter Scott did not shar^ the*sentiment 
of Scottish nationalism; yet the influence of Scott’s genius 
throughout” Europe was favoured by# and in a sense was the 
fruit of, the union with England. But the aspiration and the 
effort towards actual national independence is at Jeast as in- • 
consistent with the conditions of a federal as vith the conditions 
of a Uiiitary government. Any one will sec tli^t this is so 
who considers how patent would have been tin* folly of the* 
attempt to e-stablish a cojifedcracy wliich should have left 
Italy a state of the AiLstrian Empire. Nor does historical 
experience countenance the idea tliat federalism, which may 
certainly be a step towards closer national unity, can be used 
as a method for gradually bringing political unity to an end. 


The Churacferistics of Federcd Govermneni in RdtUion 
U» Imperial Federalism. 

Many Englishmen of to-day advocate the building up of 
some grand federal constitution which would include the United 
Kingdom (or, to use xK>pular language, England) and at any 
rate the five Domifiions. This splendid visioji of tte advan¬ 
tages to be obtained by increased unity of s^tion between 
England and her self-governing colordes is suggested by oburious 
and important facts. The wisdom of every step which may 
increase the reciprocal goodwill, strong as it now is, of England 
and her Dominions is proved by the success of each Imperial 
Conferenco,* It is perfectly plain already, and will become, 
every day plainer both to EngUshineu and to the inhabitants 
of the British ^Impire outside England, that the existence of 
•the Empire ought to secure both England and her colonies 
against even the possibility of attack by any foreign power. 
It to-day in reality secures the maintenance ol peace 

and order in every country inhabited by Biirish subjects. 
It is further most desirable, it may probably become in np* 
long time an absolute necessity, that every country throughout 
the Empire should contribute in dbc measui?l^ to the cOst 
Imperial defence. To this it should be added that the 
advantages accruing to millions of Bririlh subjects from the 
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Imiferial jower of England may more and mose tend to 
produce that growth of loyalty and goodwill towards the 
Empire which in 1914 is a characteristic and splendid feature 
both of England and of her colonics. Any man may feel 
pride in an Imperial patriotism grounded on the' legitimate 
belief that «<the Empire built up by England furthers ^he 
prosperity and the happiness of the whole body of British 
^ubjccts.^ But, when every admission which the most ardent 
of Imperialists can ask for, Ls made o:!^ the benefits conferred in 
every quarter of the W'orld upon* the inhabitants'of different 
countries, by the existence of EngJand’s Imperial power, it is 
quite possible for a calm observer to doubt whether the so- 
called federalisation of the British Empire is an object which 
ought to be aimed at by the statesmen either of England or of 
the Dominions. The objections to the creedtof federalism, in 
so far as it means the building up of a federal constitution for 
the Empire, or rather for England and her Dominione, may 
be summed up in the statement that this belief; Ih a new- 

*■ " But this Kmpiro of ours is distSuguishcvi from [other Empires] by 
“ special and dominating characioristies. From the external point of view 
“ it is made^ip of countries which are not gcograpliically conterminous or 
“ even contiguous, whi<th present every variety .climate, soil, ixH)ple, and 
“ religion, and, even in those communities which have attained to complete 
“ solf-govem1hen% and whidvaro represented in this room to-day, does not 
Sdi'aw its unifying and eohcaiyp force solely from identity of race or of 
“ language. Yet you have here a political organisation which, by its mero 
** oxistonce, rules out the possibility of war between populations numbering 
** something like a third pf the h|mian race. There is, ,as there must bo 
“ among communities so differently situated and ciwumsta^ced, a yasfc 
“ variety of constitutional methods, and of social amF^politicsd institutions 
•“ and ieleals. But tb 8poah'*for« Vnoaient for thati^jpart of tho Slirtpire which 
” is represented liere to.day, what is it t]Uat we have in common, which 
“ atm^t o'vory diversity of external and m^erial conditions, makes us and 
** keeps us ode ? There are Otvd things tile eolf«<goveming British l^pire 
^ which are unique in the history of great poUtical aggregaUons. The first 
" is the reign of Law; wherever the King’s i^rit rur^; it is the symbol and 
messenger not of an arbitrary authority, but rightsr shared by every 
citizen, and eap^ble of being asserted add made effective by the tribunaU 
of the land., .The second is the combination of local autonomy—absolute, 
unfettered^ obmpletc—with loyalty to a edinmon head, oo-ox)eration, 
'Spontaneous and uuforoed, for comtuon interests and purposes, and, I 
*' may add, a common trusteeship, wlrether it be in India or in the Crown 
** Colonies, o^ in tbesBrotpoidratca, or within our own borders, of the interests 
** and fortunes of fellow-subjects who have not yet attained, <nr perhaps in 
** some, oases may never attain, to tho full stature of sell-govemmmitl/*— 
See sp^eh of the Bight ]|on. H. H. Asquith (Fi^esident of the Conference}, 
Minutes of Proceedings of the Imperial Conference^ 1011 [Cd. ff746X p. 
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fangled federalism is at bottom* a delusion, and delifeion 
perilous not only to England but to the whole diritish Empire. 
But this general statement may be best justified by the 
working out of two criticisms. 

^irst,—The allemp to form a federal constUution for the 
Empire is at this moment full of peril to England^ to the 
Dominions^ and, it may well he, to the 7naintenanc6 of the British. 
Empire. The task imposed upon Biitish and upon colonial 
statesmanship is one of infinite difficulty. As w^e all know, the 
creation of the United States was for the thirteen independent 
colonies a matter of absolute necessity. But the highest 
statesmanship of the ablest leaders whom a country ever 
possessed was hardly sufficient for the transformation of 
thirteen different states into one confederated nation. Even 
among countries differing little in race, religion, and history, 
it was found all but impossible to reconcile the existence of 
state rights mth the creation of a strong central and national 
power. If any one considers the infinite diversity of the 
countries which make up the British Empire, if lie reflects 
that they arc occupied by dilTercut races whose custfims and 
whose civilisation are the product of absolutely different 
histories, that the different countries of the Er.i]>iilfe are in no 
case contiguous, and in many instances arc separated “from 
England and from each other by seas extending over thousands 
of miles, he will rather wonder at the boldness of the dreams 
entertained by the votaries of federal Imperialism, than 
believe that the hopes of federalising the Empire are likely*' 
to meet with failfilmont. I shall bo reminded, however, and 
with.truth, that Imperial federalism,- as planned by even its 
* most sanguine advocates, means something very different from 
the attempt to frame a constitution of which the United 
Kingdom, the Dominions, the Crown colonies, and British' 
India shall constitute different states. Our Imperialists 
really aim, and the fact must be constantly borne in mind, 
at federalising the relation not b^itween England and the 
irest of the Empire, but, fip^. ^een Engl and nnr^ the jfina- 
i seli^-goveming Dominions. But then ^s admissidn, while 
it does away witk some of the difficulties besetting the 
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* polfty wMch is miscalled Imqminl federalism* raises a 
whole body of •difficult and all but unanswerable questions. 
Take a few of the inquiries to which sanguine refotmers, who 
talk with easy confidence of federalism being the. solution of 
^all the most pressing constitutional problems, must find a reply. 
What is to •be the relation beiw'een the new federated state 
(consisting of England and the five Dominions) and British 
Jtidia ? Wilt the millions who inhabit India readily obey a 
new and strange sovereign, or will the states of the new 
confederacy agree that the rest of th^* Empire shall be ruled 
by the Parliament and Government of England alone ? Is 
the wludo .expense of Imperial defence to be borne by the 
federated spates, or will the new federation of its own authority 
impose taxes upon India and the Crown colonics for the 
advantage of tlie federated state ? Is it certain, after all, 
that the mutual goodwill entertained between England and 
file Dominions really points towards federalism ? No doubt 
England and the states represented at the Imperial Con¬ 
ferences entertain a genuine and ardent wish that the British 
Empire should be strong and be able, as against foreigners, 
and even in rrisistaiice to secession, to use all the resources of 
the wffiole Empire for its defence and maintenance. But then 
each one o^*th<^l>o mil lions desires rather the increase than the 
lessoning of its own independence. Is there the remotest sign 
that, for example, New Zealand, though thoroughly loyal to 
the Empire, would tolerate interference by aiiy" Imperial 
Parliament or C-ongress with the internal afiairs of New Zealand 
^hich oven faintly resembled tlie authority exerted by Congress 
in Now York, or the authority exert ed by the'Parliament of 
the Canadian Dominion*in Quebec ? But if the Doudifions 
would not tolerate the uiterference with their own affairs by 
any Parliament, whatever its title, sitting at Westminster, 
'^18 there the remotest reason to suppose that the existing 
Imperial Parliament will consent to become a Parliament 
of* the Empire in which England, or rather the United 
Kingdom, and €|^ch of thp five Dominions shall be fairly 
represented? fiut here wo come to a further inquiry, to 
which our new fedep,li8ts hardly seem to * have given * a 
thought; What are they going to do with the old Imperial 
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Parliameirt which has, throughout the whole ihistorj^ of 
England, inherited the traditions and oft^ exerted the 
reality of^' sovereign power ? Under our new federation is 
the Imperial Parliament to become a Federal Congress wherein 
every state is to have due representation ? Is this Federal 
Congress to be for Englishmen the English Parliament, or is 
there to be in addition to or instead of the ancient Parliament 
of Bnglan4 a new local English Parliament controhing the affair? 
of England alone 1 This question itself is one of unbounded 
difficulty. It embraces two or three inquiries the answers 
whereto may trouble the thoughts of theorists, and tliese replies, 
if they are ever discovered, may give rise throughout England 
and the British Empire to infinite discord. Is it not one ex¬ 
ample of the perplexities involved in any plan of Imperial 
federalism, and of the intellectual levity with which they arc 
met, that our Federalists never have given a clear and, so 
to speak, intelligible idea of what is to be under a federal 
government the real position not of the United Kingdom but of 
that small country limited in size, but still of immense powder, 
which is specifically known by the august name of England ? 
The traditional feuds of Ireland and the ecclesiastical griev¬ 
ances of Wales, the demand of some further recognition of 
that Scottish nationality, for which no sensible ‘Englislmian 
shows or is tempted to show the least disrespect, all deserve and 
receive exaggerated attention. But England and English in¬ 
terests, just because Englishmen have identified the greatness 
of England with the prosperity of the United Kingdom and the 
greatness and good government of the Empire, are for thfe 
moment overlooked. I venture to assure all my readers that 
thi^ forgetful ness of England—and V>y England I here mean 
the country known, and famous, as England before the legal 
creation either of Great Britain or of the Unitjcd Kingdom— 
is a fashion opposed both to common sense and to common 
justice, and, like all opposition to the nature of things^^ 
will ultimately come to nothing.^ The questions I h^e 

^ Sir Joseph Ward is an eminent colonial statesman^ he is also axi ardent 
Imperialist of the colonial typo. In his pl^n for an Imperial Council, or 
in other words for an Tmxxtrial Parliameut representing the United Kingdom, 
or rather the oonntries whioh now make it up, find ^o the Dominions, he 
oalnily assumes that EngUsbmon will without difficulty allow the United 



FEDERALISM 


Ixxxv 


meiitionec^are numerous and full of complexity. The present 
time, we must |tdd, is intensely unfavourable to the creation 
of a new federalised and Imperial constitution. The Parlia¬ 
ment and the Government of the United Kingdoln may be 
chargeable with grave errors: they have fallen into many 
’blunders. But they have never forgotten—they will never, 
one trusts, forget—^that they hold “ a common trusteeship, 
** whether it^,be in India or in the Crown Colonies, or in the 
Protectorates, or within our own borders, of the interests 
“ and fortunes of fellow-subjects who have not yet attained, 
“ or perhaps in some cases may never attain , to the full stature 
“ of self-government.” ^ Is it credible that, for instance, 
the peoples of India will see with indifference this trusteeship 
pass from the hands of an Imperial Parliament (which has 
more or less learned to think iinperiaily, and in England has 
maintained the equal political rights of all Biitish subjects) 
into the hands of a new-made Imperial Congress which will 
consist in part of representatives of Dominions which, it may 
be of necessity, cannot give effect to this enlarged conception 
of British citizenship ? ® 

SeconSy.—Tfie unity ofilie Emjnre does not require theforma¬ 
tion of mfe^ral ar of any other brami-mw constitution. —I 
•yield to no man in my passion for the greatness, the strength, 
the glory, and the moral unity of the British Empire.^ I am 
one of the thousands of Englishmen who approved, and 
still approve, of the war in South Africa because it forbade 
secession. But I am a student of the British constitution ; 
my unhesitating conviction is that the constitution of the 
Empire ought to devejpp, as it is actually d(5veloping, in the 

* ' ' “ " ■ ■ ■“ ■ " ' • 

Kingdom to be broken up into four countries ruled by four local Parliaments. 
Ho supposes, that is to say, as a matter of course, that Englishmen will 
agree to a radioal change in the government of England wMch no sane 
finglish l*remier would have thought of pressing upon the Parliaments 
jjf tlio self-governing colonies which now constitute the Dominion of 
Canada or which now constitute the Commonwealth of Australia. See 
Minutes of Proceedings. of the Imperial Conference, 1911 [Cd. 6745], pp. 
69-61. •• • 

^ See Mr. Asquith’s address, cited p. Ixxxi, note 1, aiUt. 

* See p. xxxvii, and note 1, ante. 

■ See A FooVa Parmiset p. 24. 



Ixxxvi 


INTRO/) UCTJON 


same way in whtch grew up tikc constitution of^ England.^ ^ 
The relation between Engltuid and the Dominions, and, as far 
as possible, between England and the colonies wliich are not 
as yet seK-governing countries, need not be developed by 
arduous feats of legislation. It should grow under the 
influence of reasonable understandings and of fair customs.* 
Tlwrro are, as I have intiinated,® two objects on which every 
Imperialist should fix his eyes. The one is the^contribution 
by every country witliin the Empire towards the cost o^ 
defending the Empire. The second object is the constant 
consultation between England and tlie Dominions, The 
English taxpayer will not, and ought not to, continue for ever 
paying the whole cost of Imperial defence. The Dominions 
cannot for an indefinite period bear the risks of Imperial 
wars without having a voice in detesTinining if s\ich wars should 
begin, and when and on what terms they should be brought 
to an end. Imperial statesmanship is rapidly advancing in 
the right direction. The system of Imperial Conferences ® and 
other modes of inter-communication between England and 
the Dominions will, wo may hope, result in regulating both 
the pontribution which the Dominions ought to make towards 
the defence of the Empire, and the best method for collecting 
colonial opinion on the policy of any war whicljji may assume 
an Imperial character. My full belief is that an Im]:3«;jrial* 
constitution based on goodwill and fairness may within a few 
years come into real existence, before most Ejiglishmen have 
realised that the essential foundations of Imperial unity have 
already been firmly laid. The ground of my assurance is . 
that the constitution of the Empire may, like the constitution 
of England, befbundto rest far less onj)arliamentary statutes 
than 6n the growth of gradual and often unnoted customs. 

^ This conviction is strengthened by the facts now daily passing before 
our ey<}s (Sept. 1014). 

® See pp. Ixxx, Ixxxi, anie; and see 4- Paradise^ p. 26. 

» (.’onsider the gradual, the most hoiKdiil, and the moat successful develop-, 
mont of tht«jo confci'f'iicos from 1887 to the last conference in 191J. A sort 
of conferonee was held in 1887, and the conferences of 1897 and 1902 wore 
held in connection with some other w'/lchraiioit. The firstfvgular conference 
for no other purpose than consultation was ludd in 1007, in which the 
Imxjc^lal Conforenco received by resolution a definite constitution. The 
oonferenoo of lOll was held under the scheme thus agreed upon in 1907. 
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CharfU^terislics of Federal Government in Relation to 
* Home Rude all Round 

Advocates of the so-called “ federal solution apparently 
believe that the United Kingdom as a whole wilt gain by ex- 
• changing o\jr present unitary constitution for some unspecified 
form of federal government. To an Englishman who ttill 
holds, as universally held by every English statesman 
till at the very earliest 1880, that the union between England 
and Scotlaiid was the wisest sand most fortunate* among the 
achievements of British statesmanshi]>, there is great difficulty 
in understanding tlie new belief that the federalisation of the 
United Kingdom will confer benefit upon any of the inhabitants 
of Great Britain.^ A candid critic may bo able to account for 
the existence of a political creed wltich he does not affect to 
share. 

The faith in Home Hide all round has been stimulated, 
if not maiidy created, by the controversy, lasting for thii-ty 
years and more, over the policy of Home Hide for Ireland. 
British Home Rulers have always been anxious to conceal 
from themselves that the creation of a separate Irish Parlia¬ 
ment, aiuf a separate Irish Cabinet depending for its existence 
on such Parlisyncnt, is a real repeal of the Act of Union between 
Oreat Britain and Ireland. This refusal to look an obvious 
fact in the face is facilitated by the use of that most am¬ 
biguous phrase, “ Homo Rule all round.” Federalism 
has, no doubt, during the last thirty, or one may say 
r fifty, years acquired a good deal of new prestige. The 

The omission of reference to the policy of Homo R.nlc for Ireland as 
oinborliod in the Government of Ireland Act, 1914, is intentional. The true 
olmractcr and effect of tha^ Act cannot become apparent niitii sonte years 
Invvo passed. The Act itself stands in a position never before occupied by 
any statiito of immense and far-reaching impirtanco. It may not como 
. into operation for an indefinite period. Its very aut.hors contemplate its 
amendment before it shall begin to o|ierate. The Act is at tho moment 
detested by tho Protostante of Ulster, and a binding though ambiguous pledge 
Jtas been given that the Act will not l>e forced upon Ulster against her wfiJ. 
Tho people of Great Britain will insist on this pledge l)eiiig held sacred. 
To a constitutionalist tho Act at present affords better ground for wonder 
than for criticism? If any rellder should bo curious to know my views on 
Homo Rule ho will find thein in a general form in England*a Coat against 
Home liule, published 1887; and as applied to the iMt Home Rule Bill, 
in A FooCa Faradiaet published in 1013. • 
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prosperity of the United State®, the military ai^thority of ^ 
the GermaTi Empire, may by federalists be put down to the 
credit of federal government, though in matter of fact no two 
constitutions can, either in their details or in their spirit, bear 
less real rcvSemblance than the democratic and, on the whole, 
unmilitary constitution of the United States and tljo autocratic* 
Imperial aud, above all, military government of Germany. 
Federal government has also turned out to be* the form of^ 
government suitable for some of the British Dominions. It 
has been an undoubted success in the Canadiatr Dominion. 
It has not been long tried but has not been a failure in 
the Australian CJommonwealth. It may become, Englishmen 
are inclined to think it is, the best form of government for 
the states included in the Union of South Africa. Little 
reflection, however, is required in order to see that none of 
these federations resemble the constitution of England either 
in their historical development or iii their actual circujiistances. 
Then, too, it is thought that whereas English statesmen find 
it difficult to regulate the relation betweei.> Great Britain and 
Ireland, the task will become easier if the same statesmen 
undertake to transform, by son)e hocus-pocus of political 
legerdemain, the whole United Kingdom into a federal govern¬ 
ment consisting of at least four different states. ••It is sup¬ 
posed, lastly, though the grounds for the supposition aiff not 
very evident, that the federalisation of the United Kingdom 
is necessary for, or conducive to, the development of Imperial 
federalism. 

Federahsin, in short, has at present the vague, and therefore 
the strong and imaginative, charm which has been possessed 
at one time throughout Europe by ^jKe parliamentary con- 
jstitutionalism of England and at another by the revolutionary 
republicanism of France. It may be well, therefore, to state 
with some preci^sion why, to one who hfis studied the character¬ 
istics of federal government, it must seem in the highest degree 
improbable that Home Rule all round, or the federal solution^ 
will be of any benefit whatever to any part of the United 
Kingdom. ^ *• 

(1) There is no trace whatever of the existence of the federal 
spirit throughout the United Kingdom. *Iii England, which 
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is after by far the most ftnportaiit part of the kingdom, the 
idea of federalism has hitherto been totally unknown. Poli¬ 
ticians may have talked of it when it happened |po suit their 
party interest, but to the mass of the people the. idea of , 
federation has always been, and I venture to assert at this 
moment is^ unknown and all but incomprehensible. Scotsmen 
sometimes complain that Great Britain is often called England. 
They sometimes talk as though they were in some mysterious 
manner precluded from a fair share in the benefits accruing 
from the miity of Great Britain. To any one who*investigates 
the actual course of British polities, and still more of British 
social life since the beginning of the nineteenth century, these 
complaints appear to be utterly groundless. The prejudici's 
which, say, in the time of Dr. Johnson, kept Scotsmen and 
Englishmen apart, have in reality vanished. To take one 
example of disappearing differences, w'e may note that while 
many leading Englishmen till in Parliament Scottish seats 
many Scotsmen fill English seats. What is true is that the 
course of events, and the way in wdiich the steam-engine and 
the telegraph bring the world everywhere closer together, are 
unfavourable to that prominence in any country which at one 
time was attainable by particular localities, or by small bodies 
of person* li-^ng somewhat apart from the general course of 
matifenal life, Tliia change has, like all other alterations, its 
weak side. It is quite possible honestly to regret the time when 
Edinburgh possessed the most intellectual society to be found 
ill Great Britain or Ireland. It is also possible honestly to wish 
that Lichfiekl and Norwich might still have, as they had at the 
beginning of the nineteenth century, a little aijd not unfamous 
literary coterie of thei* owni. There is a sense in which the 
growth of large states is injurious to the individual life of 
smaller communities. The Boinan Republic and the Roman 
Empire did not produce thinkers or writers who did as much 
for the progress of mankind as was done by the philosophers, 
the historians, and the poets of Greece, and the fruits of Greek 
genius were mainly.due to the intellectual achievements of 
Athens durin^*not much more than a century. Ireland is, 
as regards most of its inhabitants, discontented with* the 
Union. But it is idfe to pretend that Ireland has ever desired 
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federaliBm jn the sense in whicli if was desired by colonies 
which originally formed the United States, *01 by the in¬ 
habitants s^f what are now the provinces of the Oanachan 
Dominion. O’Connell for a very short time exhibited a tend¬ 
ency to substitute federalism for repeal. He discovered 
his ^mistake and reverted to repeal, which with his more* 
revolutionary followers meant nationalism. No one who 
reads the last and the strangest of the biographies of Parnell^ 
can doubt that Ireland a Nation ” was the cry which met 
his own instinctive feeling no less than the wishes of his 
followers, except in so far as their desires pointed towards a 
revolutionary change in the tenure of land rather than towards 
the claim for national independence. 

(2) There is goo<l reason to fear that the federalisation of 
the United Kingdom, stimulating as it would the disruptive 
force of local nationalism, might well arouse a feeling of divided 
allegiance. This topic is one on which I have no wish to dwell, 
but it cannot be forgotten by any sensible observer who reflects 
upon the history of secession in the United States, or of the 
Sonderbund iji Switzerland, or who refuses to forget the pre¬ 
eminently uneasy connection between the difTereii^ parts of 
the Austrian Empire and the deliberate determination of 
Norway to sever at all costs the union wdth Sweden. Nor 
is it possible to see how the federaUsation of the Uhited 
Kingdom should facilitate the growth of Imperial federalism, 

(3) Federalism, as tho dissolution of the United Kingdom, 
is absolutely foreign to the historical and, so to speak, in¬ 
stinctive policy of English constitutionalists. Each successive* 
generation from I'll® of Edward I. onwards has laboured 
to produce that complete political •unity which is repre- 

* sen ted by the absolute sovereignty of tho Parliament 
now sitting at Westminster. Let it be remembered that 
no constitutional arrangements or Actions could get rid 
of the fact that England would, after as before the 
establishment of Home Rule all round, continue, in virtue af 
her resource.'* and her population, the predominant partner 
throughout the Uiuted Kingdom, and the pJcttner on whom 
sovereignty had been conferred, not by the language of any 
statute or other document, but by the nature of things. It 
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wojild be hard indeed to* prevent the English,Parliament 
sitting at We^f;minster from not only claiming but exercising 
sovereign authority ; and to all these difficultly must be 
added one ominous and significant reflection. To every 
foreign country, whether it "were numbered among our allies 

• or among our rivals, the federalisatioii of Great Britain would 
be treated*as a proof of the declining power alike of England 
and of the !Qpitish Empire.^ 

• IV. The Referendum.^ —^Thc word lieferendum is a foreign 
expression derived from Switzerland. Thirty years ago it 
was almost unknown to Englishmen, even though they were 
interested in political theories. Twenty years ago it was 
quite unknown to British electors. The word has now 
obtained popular currency but is often misunderstood. It 
may be well, therefore, to define, i.‘r ratJier describe, the 
meaning of the “ referendum ” as used in this Introduction 
and as applied to England. The referendum is used by me 
as meaning the principle that Bills, even when passed both 
by the House of Commons and by the House of Lords,® should 
not become Acts of Parliament until they have been submitted 
to the vote of the electors and have received the sanction or 
approval oi the majority of the electors voting on the matter. 

^ Any pnSvt cltango in tho form of the eonstilution of Kngland, e.ff. the 
Mibstjlution of an English repnbJic for a limited monareby, might deeply 
affect tho loyalty of all the British colotues. (‘an any one be certain that 
New Zealand or Canada woiild, at the bidding of the Parliament of tho 
United Kingdom, transfer their loyalty from Ocorge \. to a Prcsith'nl cho^n 
by the electorate of the United Kingdom, and this even though the revolution 
were carried out witli every hgal formality including the as.sout of the King 
•himself, and even though the King were elected tho first I’rosidont of tho 
new (Commonwealth ? Is it certain that a federated (jnion of England, 
Ii’eland, Scotland, and Wales would command in our colonies tho respect 
paid to tho prcseiit United kingdom ? These questions may well*seem 
strange: they are not unimportant. The King is what the Iinperial 
Parliament has never boon, the typical icprosentativo of Imijorial unity 
throughout every part of tho Empire. 

* Lowell, PvMic Opinion and Popular Ooh'emTmnty part iii. chaps, xi.-xv., 
especially chajw. xii. and xiii. (best thing on the subject); IjOwcII, Govern- 

England^i. p.4n ; “The Referendum and itsCritics," by A. V, Dicey, 
Qkarterly Review^ No. 423, Apwl 1910; The Crisis of Libtralissn, by J. A. 
Hobson; Low, The Governance of England, Intro, p. xvii; “ Ought tho 
Referendum to bo igSroducod intib England I ” by A. V. Dicey. Coniemporary 
Review, 1890, and National Review, 1894. 

• And a fortiori when passed under the Parliament Act, without the 
consent of tho House of lArds. 
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The referendum ia sometimes described, and for general pur¬ 
poses well described, as “ the people^s veto.’* ^This name is 
a good oinp ; it reminds us that the main use of the refer¬ 
endum is to prevent the passing of any important Act which 
does not command the sanction of the electors. The exprcjs- 
sion “ veto ” reminds us also that those who advocate the * 
introduction of the referendum into England in fact demand 
that the electors, who are now admittedly ^he political 
sovereign of England, should be allowed to play the part* 
in legislation which was really played, and w'ith popular 
approval, by e.g. Queen Elizabeth at a time when the 
King or Queen of England was not indeed the absolute sove¬ 
reign of the country, but was certainly the most important 
part of the sovereign ponnr, namely Parliament.^ In this 
Introduction the referendum, or the people’s veto, is considered 
simply with reference to Bills passed by the Houses of Parlia¬ 
ment but which have not received the royal assent. The 
subject is dealt ndth by no means exhaustively, but with a 
view in the first place to bring out the causes of the demand 
in England for the referendum ; and in the next place to con¬ 
sider carefully and examine in turn first by far the strongest 
argument against, and secondly the strongest argument in 
favour of introducing the referendum into the^oiiatitution of 
England. • • 

The causes .—^During forty years faith in parliamentary 
government has suffered an extraordinary decline or, as some 
would say, a temporary eclipse.® This change is visible in 
every civilised country. Depreciation of, or contempt for^i 
representative ^ legislatures clearly exists under the parlia- 

^ The r<>ferenfliim, it should be noted, <?an be applied to legislation 
for dift'orent purpose's and in diflForent ways. It may, for instance, bo 
applied only to a Bill aiXocting fundamental changes in the constitution, 
e.g. to a Bill affecting the existence of tho ncKmarchy, or to any Bill which 
would in xwpular language be called a Reform Bill, and to such Bill after it 
has been passed by tho two Houses. In this case tho object of the referendum 
would be to ensure that no Act of transcendent importance shall be passotW 
without the undoubted assent of the electors. Tho referendum may ag^in 
be applied, as it is applied in tho C^omraonwoalth of Australia, for prevent¬ 
ing “ deadlocks,** as they are caller], arisii^ from the tact of one House of 
Parliament having carried Tcpeaiedly, and the other having repeatedly 
lejlcted.^a given Bill. 

* Compare Law and Opinion (2nd ed.), pp. 448-443. 
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mcAtary %nd republican government of France,, under the 
federal and republican constitution of the Swiss Confederacy, 
or of the United States, under the essential miliibaiism and 
the superficial parliamentarism of the German Empire, and 
, even under the monarchical and historical constitutionalism 
of the British Empire. This condition, whether temporary 
or permanent, of public opinion greatly puzzles the now small 
•body of sur^ving constitutionalists old enough to remember 
the sentiment of the mid-Victorian era, with its prevalent 
belief that to imitate the forms, or at any rate to adopt 
the spirit of the English constitution, Avas the best method 
whereby to confer upon the people of any cuilised country the 
combined blessings of order and of progress. To explain in 
any substantial degree the alteration in popular opinion it 
would be necessary to produce a treatise probably longer and 
c-ertainly of more profound thought than the book for which 
I am writing a new Introduction. Yet one or two facts may 
be noted wliich, though they do not solve the problem before 
us, do to some slight extent suggest the line in wliich its 
solution must be sought for. Parlinmentary government 
may nndar favourable circumstances go a great way toAvards 
securing such blessings as the prevalcn(;e of personal liberty 
and the*fre« expression of opinion. But neither parlia¬ 
mentary government nor any form of constitution, either 
which has been invented or may be discovered, will ever of 
itself remove all or half the sufferings of human beings. 
Utopias lead to disappointment just because they are utopias. 
The very extension of constitutional government has itself 
led to the frustration of high hopes; for constitutions have 
by force of imitation Imeii set up in states unsuited to popular 
government. What is even more important, parliamentarjl 
^ government has by its continued existence betrayed two 
defects hardly suspected* by tbe Liberals or refonners of 
Europe, or at any rate of England, between 1832 and 1880. 
*We now know for certain that while popular government may 
be under wise jeadership,a good machine for simply destroying 
; existing evik, it may turn out a very poor instrument for the 
: construction of neijsr institutions or the realisation of* new 
ideals. We know further that party government* which to 
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many amoug the wisest of modern csonstitationalisfe app^rs 
sto be the essence of England’s far-famed constitution, in¬ 
evitably gkres rise to partisanship, and at last produces a 
machine whicli may well lead to political corruption and may, 
when this evil is escaped, lead to the Strange but acknowledged . 
resij^t that a not unfairly elected legislature may misrepre¬ 
sent the permanent will of the electors. This fact has made 
much impression on the political opinion both*of England* 
and of the United States. The above considerations taken 
as a whole afford some explanation of a demand for that 
referendum which, though it originates in Switzerland, 
flourishes in reality, though not in name, in almost every 
state of the American Commonwealth. 

The tnain argmmnt against the referendum .—To almost all 
Enghahraen the chief objection to the referendum is so obvious, 
and seems to many fair-minded men so conclusive, tliat it ought 
to be put forward in its full strength and to be carefully 
examined before the reader is called upon to consider the 
possible advantages of a great change in our constitution. 
This objection may be thus stated : 

In England the introduction of the referendum «neans, it * 
is urged, the transfer of political power from knowledge to 
ignorance. Let us put this point in a concrefib form. The 
670 members of the House of Commons together with the 600 
and odd members of the House of Lords ^ contaip a far grtiater 
proportion of educated men endowed with marked intellectual 
power and trained in the exercise of some high political 
virtues than would generally be found among, say, 1270 
electors collected* merely by chance from an electorate of more 
than 8,000,000. The truth of this allegation can hardly 
0e disputed; the inference is drawn therefrom that to 
substitute the authority of the electorate for the authority 
of the House of Commons and the Honio of Lords is to transfer 
the government of the country from the rule of intelhgence 
to the rule, of ignorance. This line of argument can be put in* 
various shap^. It is, in wliatever foipt it appears, the reason¬ 
ing on which the paoSt capable ceitsors of the referendum rely. 
Oddly enough (though the-matter admj^e of explanation) 
Strictly, 638 member*. See WhitaJSir’* Almttnaekf 1914, p, 124. 
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this line erf reasoning is adopted at once a thoiightful con¬ 
servative, such? as Maine, and by revolutionists who wish to 
force upon England, through the use of authoritative legisla¬ 
tion, the ideals of socialism. Maine saw in the referendum 
a bar to all reasonable reforms. He impresses upon his readers 
that deraooraspy is not in itself a progressive form of govern¬ 
ment, and expresses this view in words which deserve quota- 
^tion and attention: “ The delusion that democracy,” he 

writes, “ when it has once had all things put under its feet, is 
” a progressive form of government, lies deep in the con- 
“ victions of a particular political school; but tliere can be 
no delusion grosser. . . . All that has made England 
“ famous, and all that has made England wealthy, has been 
“the work of minorities, sometiines very small ones. It 
“ seems to me quite certain that, il for four centuries there 
“ had been a very widely extended franchise and a very large 
“ electoral body in this country, there would have been no 
“ reformation of reUgion, no change of dynasty, no toleration 
“ of Dissent, not even an accurate Calendar. The threshing- 
machine, the power-loom, the spinning-jenny, and possibly 
“ the stei^pi-engine, would have been prohibited. Even in 
“ our day, vaccination is in tlie utmost danger, and v^e may 
“ say geiufrally that the gradual establishment of the masses 
in T^ower is of the blackest omen for all legislation founded 
“ on scientific opinion, which reeptires tension of mind to 
“ understand it, and self-denial to submit to it.*' ^ And be 
thence practically infers that democracy as it now exists in 
England would, combined with the referendum, be probably 
a death-blow to all reasonable reform.*^ To M^aine, iu short, 
the referendum is the last step in the development of democracy, 
and his censure of the referendum is part of a powerful attack* 
by an intellectual coaiservative on democratic government 
which he distrusted and^abhoiired4 Now revolutionists who 
probably think themselves democrats have of recent years 
fiJbtacked the referendum on grounds which might have been 
suggested by Mainers pag^. Tbo referendum, we are told by 
socialistic wiit&s, will work steadily to the disadvantage of the 

. . * 

' Popular Qovcrnvmni, pp. 07^8. • 

* 8©o *lr*rf. .pp. 96-97,« 
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Liberal Party.^ Would not, wo &.re asked, the an|i-refonn- 
ing press exhaust itself in maligi\aut falsehoods calculated to 
deceive the^ieople % Such suggestions and others of the same 
quality may be summed up in an argument which from a 
socialistic point of view has considerable force. The people, it 
is s^-id, are too stupid to be entrusted with the^r«forendum; * 
the questions on which the electors arc nominally called upon 
to decide must never be put before them with such clearness^ 
that they may understand tlie true issues submitted to their 
arbitrament. The party machine, think our new democrats, 
may be made the instrument for foisting upon the people of 
England changes wdiich revolutionay radicals or enthusiasts 
know to be reforms, but which the majority of the electorate, 
if they understood w'hat was being done, might condenm as 
revolution or confiscation. The attacks of conservatives and 
the attacks of socialistic democrats to a certain extent balance 
one another, but they contain a common element of truth. 
The referendum is a mere veto. It may indeed often stand 
in the way of salutary reforms, but it may on the other hand 
delay or forbid innovations condemned by the weight both 
of the uneducated and of the educated oy)inion o^ England. 
Thus it is, to say the least, highly probable that, if the demand 
of votes for women were submitted to the pregentf electorate 
by means of a referendum, a negative answ'cr w'ould life re* 
turned, and an answer of such decision as to check for years 
the progress or success of the movement in favour of woman 
suffrage. It must, in short, be admitted that a veto on 
legislation, whether placed in the hands of the King, or in 
the hands of th^ House of Lords, or of the House of Commons, 
or of»the 8,000,000 electors, w'ould necessarily work sometimes 
'well and sometirnes ill. It might, for example, in England 
forbid the enforcement or extension of the vaccination laws ; 
it might forbid the grant of parliaifientary votes to Euglisb- 
women ; it might have forbidden the passing of the Govern¬ 
ment of Ireland Act, 1914; it might certainly have forbidden * 
the putting of any tax whatever on the importation pf com 
into the United Kingdom. Now observe tffet if you take 

m- 

^ Soo Ag&insi the Itefcretidum and Quarterly BtoieWt April 1010, No. 423, 
pp. 552. 
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any person^ whether an Englishman or Englishw'oman, he 
or she will probably hold that in some one or more of these 
instances the referendum would have worked ill, and that 
in some one or more of these instances it would have 
worked well. All, therefore, that can be conclusively inferred 
\ from the argument against the referendum is that the people’s 
> veto, like any other veto, may sometimes be ill, and sometimes 
I be well emploj^d. Still it certainly would be urged by a fair- 
nfinded opponent oi the referendum that there exists a 
presumption that the Houses of Parliament acting together 
will exhibit soincthing more of ]egi,slai.ive intelligence than 
would the mass of the electorate w hen returning their answer 
to a question put to thern by the referendum. But a reason¬ 
able supporter of the referendum, while admitting that such 
a presumption may exist, will howc'. er maintain that it is 
of very slight w'eight. The Parliament Act gives unlimited ?( 
authority to a parliamentjiry or ratla^r House of Commons; 
majority. The wisdom or experience of the House of Lords , 
is in matters of permanent legislation thereby deprived of all« 
influence. A TIouse of Commons luajoiity acts more andf' 
more exclusively under the influence of party interests. It is 
more than possible that the referendum might, if introduced 
inle Ejiglaurfi, mcrease the authority of voters not deeply 
pkdgeA to the dogmas of any party. The referendum, as I 
have dealt with it, cannot, be it always borne in mind, enforce 
any law to which at any rate the House of Commons has not 
consented. It has the merits as also the w’^eaknesses of a 
veto. Its strongest recommendation is that it may keep in 
check the inordinate pow'cr now bestowed on the party 
machine. ^ * 

The main argument in. favmir of the refcrmdum~^\i<& 
referendum is an institution which, if introduced into England, 
would be strong enough to curb the absolutism of a party 
possessed of a parliamentary majority. The referendum is 
•"alsp an institution which in England promises some con- 
siderahle diminution^ in the most patent defects of party 
government. Ctflisider first the strength of the referendum. 
It lies in the fact that the people’s veto is at once a demo¬ 
cratic institution, and,•owing to its merely negative character, 

' . 9 
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may be a strictly conservative institution. It is ^democratic, 
for it is in reality, as also on the face thereof, an appeal to 
the people. It is conservative since it ensures the maintenance 
of any law or institution which the majority of the electors 
effectively wish to preserve. Nor can any one who studies 
the present condition of English society seriously believe that, 
uitider any system whatever, an institution delilberately con¬ 
demned by the voice of the people can for ^ long time be 
kept in existence. TJie referendum is, in short, merely the 
clear recognition in its negative form of that sovereignty of 
the nation of which under a system of popular government 
every leading statesman admits the existence. But the 
mere consonance of a given arrangement with some received 
doctrine, such as “ the sovereignty of the people,” must with 
a thoughtful man carry little weight, except in so far as this 
harmony with prevalent ideas promises permanence to some 
suggested reform or beneficial institution. Let us then consider 
next the tendemy of the referendum to lessen the evils of the 
party system. An elected legislature may well misrepresent the 
will of the nation. This is proved by the constant experience 
of Switzerland and of each of the States which make up the 
American Commonwealth. This danger of misrepresenting 
the will of the nation may exist even in the c^e of honest 
and a fairly-elected legislative body. Tliis misrepresertaticn 
is likely or even certain to arise where, as in England, a 
general election comes more and more to resemble the election 
of a given man or a given party to hold office for five 
; years. Partisanship ^miist, under such a system, have more 
weight than patriotism. The issues further to be deter¬ 
mined by the felectors will year by become, in the absence 
of %he referendum, more complicated and confused. But 
in the world of politics confusion naturally begets intrigue, 
sometimes coming near to fraud. ^ Trust in elected legislative^ 
boffies is, as already noted, dying out under every form of 
popular government. The paii-y machine is regarded 
suspicion,, and often with detestation, by public-spirited 
citizens of the United States. Coalitionsj^v log-rolling, and 
parliamentary intrigue are in England diminishing the moral 
and .political faith in the House of Ccffiimons. Some means 
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must, ma«y Englishmen believe, be found for the /Mminution 
of evils which are under a large electorate the natural, if not 
the necessary, outcome of our party system. The obvious 
corrective is to confer upon the people a veto which may 
restrict the unbounded power of a parliamentary majority, 
*No doubt the referendum must be used with vigilance and 
with sagacity. Perpetual watchfulness on the part of all 
Jionest citize»s is the unavoidable price to be paid for the 
maintenance of sound popular government. The referendum 
further will promote or tend to promote among the electors 
a kind of intellectual honesty wliicli, as our constitution now 
works, is being rapidly destroyed. For the referendum wdll 
make it possible to detach the question, whether a particular 
law, e.g. a law introducing some system of so-caUed tariff 
reform, shall be passed, from the totally different question, 
whether Mr. A or Mr. B shall be elected for five years Prime 
Minister of England. Under the referendum an elector may 
begin to lind it possible to vote for or against a given law in 
accordance with his real view as to its men I s or demerits, 
without being harassed through the knowledge that if he votes 
against a l^w which his conscience and his judgment condemns, 
he will also be voting that A, whom he deems the fittest man 
in England* to Jbe Prime Minister, shall cease to hold office, and 
iJhat whom the elector happens to distrust, shall at once 
become Prime Minister. And no doubt the referendum, if 
ever established in England, may have the effecit, which it 
already has in Switzerland, of making it possible that aminister 
or a Cabmet, supported on the whole by the electorate, shall 
retain office honestly and openly, though some proposal made by 
the Prime Minister and his colleagues and assented to by J>otli 
Houses of Parliament is, through the referendum, condemned 
by the electorate. Those possibly results are undoubtedly 
' repulsive to men who see,nothing to censure in our party 
system. But, as I have throughout insisted, the great 
recommendation of the referendum is that it tends to correct, 
or at lowest greatly to diminish, the worst and the most patent 
evils of party ^vernment. 

No effort has been made by mo to exhaust the arguments 
against or in favour olt the referendum. My aim in this Intro- 
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duction has been to place befoite my readers th<> strongest 
argument against and also the strongest argument in favour 
of the intrpduction of the referendum into the constitution of 
England. It is certain that no man, who is really satisfied 
with the working of our party system, will ever look with favour 
on an institution which aims at correcting the vipes of party* 
government. ‘It is pTObable, if not certain, that any one, who 
realises the extent to which parliamentary government itself 
is losing credit from its too close connection with the increasing 
power of the party machine, will hold \vith myself that the 
referendum judiciously used may, at any rate in the case of 
England, by checking the omnipotence of partisanship, revive 
faith in that parliamentary government which has been the 
glory of English constitutional history. 


Conclusions 

(1) The sovereignty of Parliament is still the fundamental 
doctrine of English constitutionalists. But the authority 
of the House of Lords has been gravely diminished, whilst the 
authority of the House of Commons, or rather of the majority 
thereof during any one Parhament, has been immensely 
increased. Now this increased portion of stivereignt^ can 
I be effectively exercised only by the Cabinet which holds in its 
^hands the guidance of the party machine. And of the jiarty 
^ which the parliamentary majority supports, the Premier haa 
become at once the legal head and, if he is a man of ability, 
the real leader.^ Tliis gradual development of the power of 
the Cabinet andvof the Premier is a change in the working of the 
English constitution. It is due to at least two interconnected 
causes. The one is the advance towards democracy resulting 
from the establishment, 1867 to 1884, of Household SujEErage ; 
the other is the increasing rigidityof the party system. The 
result of a state of things which is not yet fully recognised inside 
or outside Parliament is that the Cabinet, under a leader wh^ 
has fully studied and mastered the arts of modern parliament- 

Lowell, QowTnrminJt of Englaitd, chapfl. xxiv.-xxvii., and espeoiaUy 
L pp, 441-447; Public Opinion aiid Popular Government, parfc ii. ppL 
67-110. 
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ary warfare, can defy, on ftiatters of the highest importance, 
the possible o» certain will of the nation. This growth of the 
authority obla,ined by the men who can controji the party 
machine is the more formidable if we adopt the view pro¬ 
pounded by the ablest of the critics of tlie Government of 
England, i-nd hold with Lowell that party government has 
been for generations not the accident or the corruption T)ut, 
so to speak,«the very foundation of our constitutional system.^ 
The best way to measure the extent of a hardly recognised 
alteration in the w'orking of parliamentary gbvernment in 
England is to note the way in which a system nominally 
unchanged worked in the days of Palmerston, i.e. from 1855 
to 1865, that is rather less than sixty years ago. He became 
Premier in 1855. He was in 1857 the most popular of 
Prime Ministers. After a contest with a coalition of all 
his opponents, a dissolution of Parliament gave to the 
old parliamentary hand a large and decisive majority. 
For once he lost his head. He became for the minute 
unpopular in the House of Commons. A cry in which 
there was little of real substance was raised against him 
amongst ^the electors. In 1858 he resigned ofiice; in 1859 
another dissolution restored to office the favourite of the 
people, fie g’cmained Premier with the support of the vast 
•majbrity of the electors till his death in 1865. These trans¬ 
actions were natural enough in the Palmerstonian era ; they 
could hardly recur in 1914. Palmerston, as also Gladstone, 
did not hold power in virtue of the machine. The Parliament 
Act is the last and greatest triumph of party government. 

(2) The increasing influence of the partjr system has in 
England, and still more throughout the British E/npire, 
singularly coincided with the growth of the moral influence 
exercisable by the Crown. From the accession of Victoria to 
the present day the moral force at the disposal of the Crown 
has increased. The plain truth is that the King of England 
«has at the present day two sources of moral authority of which 
writers on the coiistitution hardly take enough account in 
regard to thd^future. The King, whoever he be, is the only 
maq throughout the British Empire who stands outside, if not 

^ Soo note on preceding page. 




cii 


INTROD UCTION 


t 


above, the party system. The King is, in lands optside the 
United Kingdom, the acknowledged, and indeed the sole, 
represeiitai;ive and centre ot the Empire. ^ 

(3) The last quarter of the nineteenth and, still more clearly, 
the first fourteen years of the twentieth century are, as already 
pointed out, marked by declining faith in that yule of law * 
which in 1884 was one of the two leading principles of con¬ 
stitutional government as understood in England*, 

■(4) The various ideas for the improvement of the con¬ 
stitution which now occupy the minds of reformers or inno¬ 
vators are intended, at any rate, to provide against the 
unpopularity of legislation, but for the most part are hardly 
framed with the object of promoting the wisdom of legisla¬ 
tion. No doubt some of these schemes may indirectly 
increase the chance that injudicious legislation may receive a 
check. Proportional representation may sometimes secure 
a hearing in the House of Commons for opinions which, though 
containing a good deal of truth, command little or compara¬ 
tively little popularity. The referendum, it is hoped, may 
diminish the admitted and increasing evil of our party system. 
Still, as I have insisted, the main object aimed at by the 
advocates of political change is for Hie most part to ensure 
that legislation shall be in conformity with pojjulai opinion.^ 
The conclusions I have enumerated are certainly calcukitedpi 
to excite anxiety in the minds of sensible and patriotic English¬ 
men. Every citizen of public spirit is forced to put to himself 
this question : What will be the outcome of the democratic 
constitutionalism now established and flourishing in England ? 
He is bound to remember that pessimism is as likely to mislead 
a con^mporary critic as optimism. IJe will find the nearest 
approach to the answer vvliich his iiiquir}’^ requires in a sermon 
or jirophecy delivered in 1872 by a constitutionalist who even 
then perceived possibilities and perils to which forty-two 
years ago our leading statesmen were for the most part blind. 
Listen to the words of Walter Bagehot: 

“ In the meantime,’’ wrote Walter Bagehot, “ our statesmen 
have the greatest opportunities they have*^had for many 
“ years, and likewise the greatest duty. They have to guide 
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“the new ^voters in the exercise of the franchise ; to guide 
“ them quietly, ^nd without saying what they are doing, but 
“ still to guide them. The leading statesmen in a free country 
“ have great momentary power. They settle the conversation 
“ of mankind. It is they who, by a great speech or two, 
^ determine ^what shall be said and what shall be written for 
‘ long after. They, in conjunction with their counsellors, 
“ settle the jprogramme of their part)^—the ‘ platform,* as 
‘^the Americans call it, on wliich they and those associated 
“ with them are to take their stand for the political campaign. 
“ It is by that programme, by a comparison of the programmes 
“ of different statesmen, that the world fomis its judgment. 
'* The common ordinary mind is quite unfit to fix for itself 
“ what political question it shall attend to ; it is as much as 
“ it can do to judge decently of the questions which drift 
“ down to it, and are brought before it; it ahrost never 
“ settles its topics ; it can only decide upon the issues of these 
“ topics. And in settling what these questions shall be, 
“ statesmen have now especially a great responsibility if they 
raise questions which will excite the lower orders of man- 
“ kind; if they raise questions on which those orders are 
** likely to*be wrong ; if they raise questions on which the 
“ interest of tl^se orders is not identical with, or is antagon- 
‘4isti# to, the w'hole interest of the State, thejr will have done 
“ the greatest harm they can do. The future of this country 
“ depends on the happy w'orking of a delicate experiment, 
“ and they will have done all they could to vitiate that experi- 
“ ment. Just when it is desirable that ignorant men, new to 
“ politics, should have good issues, and only good issues, put 
“ before them, these statesmen will have suggested bad issues. 
** They will have suggested topics which will bind the poor as 
“ a class together ; topics which will excite them against the 
“ rich; topics the discussion of which in the only form in 
“ which tliat discussion reaches their ear will be to make them 
“Jihink that some new law can make them csomfortable—^that 
“it is the present jaw which makes them imcomfortable— 
“ that Grovemnsfeht has at its disposal an inexhaustible fund 
“ out of which it can ^ve to those who now want without also 
“ creating elsewhere *other and greater wants. If the first 
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“ work of the poor voters is to* try to create a man’s 

“ paradise,’ as poor men are apt to fancy that Paradise, and 
as they^are apt to think they can create it, the great political 
trial now beginning will simply fail. The wide gift of the 
“ <?lective franchise will be a great calamity to the whole 
“ nation, and to those who gain it as great a cg,lamity as fJb 
'‘’any.” ^ 

This is the language of a man of genius, who Joeing dead yet 
speaketh. Whether the warning wliich his words certainfy 
contain was unnecessary, or whether his implied prophecy 
of e^'il has not already been partially fulfilled or may not 
at some Jiot distant date obtain more (x^mplcte fulfilment, 
are inquiries which must be answered by the candour and the 
thoughtfulness of my readers. 'J’hc complete reply must be 
left to the well-informed and more or less impartial historian, 
who in 1950 or in 2000 shall sum up the final outcome of 
democratic government in England. Still it may be allowable 
to an author writing in 1914, though more than half blinded, 
as must be every critic of the age in which he lives, by the 
ignorance and the partialitiowS of his own day, to remember that 
the present has its teaching no less than the past or the future. 
National danger is the test of national greatness. War has 
its lessons wliich may be more impressive t|jan ithe lessons, 
valuable as they always are, of peace. The whole of king¬ 
dom, or rather of an Empire, united for once in spirit, has 
entered with enthusiasm upon an arduous conflict with a 
nation possessed of the largest and the most highly trained 
army which the modern world can produce. This is in itself 
a matter of grave significance. England and the whole 
British Empire with her have taken ijp the sword and thereby 
have risked the loss of w'ealth, of prosperity, and even of 
political existence. And England, with the fervent consent 
of the people of cveiy land subjecti to the rule of our King, has 
thus exchanged the prosperity of peace for the dangers and 
labours of war, not for the sake of acquiring new territory*or 
of gaining additional military glory, for of these things she 
has enough and more than enough already, "but for the sake 
of,enforcing the plainest rules of international justice and 
* Bagehot. English Constitution (2nd ed.). pp. xvii-xix. 
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the plainest dictates of comnfon humanity. This is^ a matter 
of good omen fc^r the happy development of popular govern¬ 
ment and for the progress, slow though it be, of ^mankind 
along the path of true fortitude and of real righteousness. 
These facts may rekindle among the youth of England as of 
f'rance the stii.se that to be young is very heaven ; these facts 
may console old men whom political disillusion and disappoin^^ 
ijjjent which tl*3y deem undeserved may have tempted towards 
despair, and enable them to rejoice with calmness and gravity 
that they have lived long enough to sec the d^y when the 
solemn call to the performance of a grave national duty has 
united every man and every class of our common country 
in the determination to defy the strength, the delusions, and 
the arrogance of a militarised nation, and at all costs to secure 
for the civilised w'orld the triumph ol freedom, of humanity, 
and of justice. 




OUTLINE OF SUBJECT 




OUTLINE OF SUBJECT 
thp: true nature of constitutional law 

Great critics,” writes Burke in 1791, ** have taught us optimistic 
‘‘one essential rule. . . . It is this, that if ever we should KugUsh 
“ find ourselves disposed not to admire those writers 
“ or artists, Livy and Virgil for instance, Raphael or 
“ Michael Angelo, whom all the learned had admired, 

“ not to follow our own fancies, but to study them until 
“ we know how and what we ought to admire; and if 
“ we cannot arrive at this combination of admiration 
“ with khov4edge, rather to believe that we are dull, 

“ than that the rest of the world has been imposed on. 

“ It is as good a rule, at least, with regard to this ad* 

“ mired constitution (of England). We ought to under- 
“ stapd it according to our measure ; and to venerate 
“where we are not able presently to comprehend.”^ 

“No unbiassed observer,” writes Hallam in 1818, 

** who derives pleasure from the welfare of his species, ' 
“can fail to consider the long and uninterruptedly in- 
“ creasing prosperity of England as the most beautiful 
** pbrnnomenon in the history of mankind. Climates 
“ more propitious.may impart more largely the mere 
“ enjoyments of existence; but in no other region have 
1 Bttfke, Works^ iii. (1872 ed-X p. 114. 
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“ the benefits that political institutions can co;afer been 

“ diffused over so extended a population ;onor have any 
“ people so well reconciled the discordant elements of 
*•' wealth, order, and liberty. These advantages are 
“ surely not owing to the soil of this island, nor to the, 
latitude in which it is placed ; but to the spirit of its 
“ laws, from which, through various means, the char- 
“ acteristic independence and industriousness of our 
“ nation have been derived. The constitution, there- 
“ fore, of England must be to inquisitive men of all 
“ countries, fai* more to ourselves, an object of superior 
“ interest; distinguished, especially, as it is from all 
’* free governments of powerful nations, which history 
has recorded, by its manifesting, after the lapse of 
“ several centuries, not merely no symptom of irre- 
trievable decay, but a more expansive energy,” ** 
These two quotations from authors of equal though 
of utterly different celebrity, recall with singular 
fidelity the spirit with which our grandfathers and 
our fathers looked upon the institutions ‘ of their 
country. The constitution was to them, in the quaint' 
language of George the Third, “ the most perfect of 
human formations”;^ it was to them not a mere 
polity to be compared with the government of any 
other state, but so to speak a sacred mystery of states¬ 
manship ; it “ had (as we have all heard from ouryouth 
fup) not been made but had grown ” ; it was the fruit 
not of abstract theory but of that instinct which (it is 
supposed) has enabled Englishmen, and especially un- 

1 Hallam, Middle Agee (12th ed.), ii. p. 267, Nothing gives a more 
vivid idea of EngUah Sentiment with regard to the conetitation towards 
the end of the eighteenth century than the satirical p^tiire of national 
pridf to be found in Ooldsmith’a Citizen of the World, Letter IV, 
s See Stanhope, Life of Pitt, i. App. p. 10. ® 
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civilised Englishmen, to^juild up sound and lasting insti¬ 
tutions, much as bees coiLstruct a honeycomb, without 
undergoing the degradation of understanding the prin¬ 
ciples onwhich they raise a fabric more subtlely wrought 
• tham any work of conscious art. The constitution was 
marked by more than one transcendent quality which in 
^ the eyes oiour fathers raised it far above the imitations, 
counterfeits, or parodies, which have been set up during 
the last hundred years throughout the civilised world; 
no precise date could be named as the day of its birth ; 
no definite body of persons could claim to be its creators, 
no one could point to the document which contained 
its clauses; it was in short a thing by itself, which 
Englishmen and foreigners alike should “ venerate, 
where they are not able presently to comprehend.” 

The present generation must of necessity look on Modem 
the c6nstitution in a spirit different from the senti- 
ment either of 1791 or of 1818. We cannot share the 
religious enthusiasm of Burke, raised, as it was, to the 
temper Sf fanatical adoration by just hatred of those 
“ doctors of the modern school,” who, when he wrote, 
were renewing the rule of barbarism in the form of the 
reign of terror; we cannot exactly echo the feiwent 
self-complacency of Hallam, natural as it was to an 
Englishman who saw the institutioi^s of England 
standing and flourishing, at a time when the att^ptg 
of foreign reformers to combine freedom with order 
had ended in ruin. At the present day students of 
the constitution wish neither to criticise, nor to vene¬ 
rate, but to understand; and a professor whose duty 
it is to lecture on* constitutional la^v, must feel that he 
is called upon to perfoim the part neither of a critic 
nor of an apologist, nor of an eulogist,, but simply of 
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an expounder; liis duty is 'neither to attf^ck nor 
to defend the constitution, but simply*, to explain 
its laws. He must also feel that, however attractive 
be the mysteries of the constitution, he has good 
reason to envy professors who belong to countries, 
sueh as France, Belgium, or the United States, en¬ 
dowed with constitutions of which the term^ are to be 
found in printed documents, knowm to all citizens and 
accessible to every man who is able to read. What¬ 
ever may be the advantages of a so-called “ unwritten 
constitution, its existence imposes special difficulties 
on teachers bound to expound its provisions. Any 
one will see that this is so who compares for a moment 
the position of writers, such as Kent or Story, wffio 
commented on the Constitution of America, with the 
situation of any person who undertakes to give instruc¬ 
tion in the constitutional law of England. 

When these distinguished jurists delivered, in the 
form of lectures, commentaries upon the Constitution 
of the United States, they knew precisely What w’as 
the subject of their teaching and what was the proper ^ 
mode of dealing with it. The theme of their teaching 
was a definite assignable part of the law of their 
country; it was recorded in a given document to 
which all the \yorld had access, namely, “ the Consti¬ 
tution of the United States established and ordained 
by the People of the United States.” The articles of 
this constitution fall indeed far short of perfect logical 
arrangement, and lack absolute lucidity of expression; 
but they contain, in a clear and intelligible form, 
the fundamental law of the Union. This law (be 
it noted) is made and can only be altered or repealed 
in a way different from the method by which other 
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enactnipiits are niad& or altered; it stands forth, 
therefore, as a separate subject for study; it deals 
with the legislature, the executive, and the judiciary, 
and, by its provisions for its own amendment, in¬ 
directly defines the body in which resides the legisla¬ 
tive so^?ereignty of the United States. Story ^nd 
Kent thejrefore knew with precision the nature and 
limits of the department of law on which they in¬ 
tended to comment; they knew jilso w’hat was the 
method required for the treatment of their topic. 
Their task as commentators on the constitution was 
in kind exactly similar to the task of commenting on 
any other branch of American jurisprudence. The 
American lawyer has to ascertain the meaning of the 
Articles of the Constitution in the same way in which 
he tries to elicit the meaning of any other enactment. 
He must be guided by the rules of grammar, by his 
knowledge of the common law, b)?’ the light (occa-- 
sionalJy) thrown on American legislation by American 
history^ an^ by the conclusions to be deduced from a 
careful study of judicial decisions. The task, in short, 
which lay before the great American commentators 
was the explanation of a definite legal document in 
accordance with the received canons of legal interpre¬ 
tation. Their work, difticult as it might prove, was 
work of the kind* to which lawyers are accustomed, 
and could be achieved by the use of ordinary legal 
methods. Story and Kent indeed were men of extra¬ 
ordinary capacity ; ad, however, w’ere our own Black- 
stone, and at least one of Blackstone’s editors. If, as 
is undoubtedly the case, the American jurists have 
produced ctSmmentaries on the constitution of the 
United States ui;terly unlike, and, one, must in truth 
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add, vastly superior to, any coaimentaries on ^le con¬ 
stitutional law of England, their success is partly due 
to the possession of advantages denied to the English 
commentator or lecturer. His position is entirely 
different from that of his American rivals. He may 
seai*ch the statute-book from beginning to end, but he 
will find no enactment which purports to contain the 
articles of the constitution; he will not possess any 
test by which to discriminate laws which are constitu¬ 
tional or fundamental from ordinary enactments; he 
will discover that the very term “ constitutional law,” 
which is not (unless my memory deceives me) ever 
employed by Blackstone, is of comparatively modern 
origin; and in short, that before commenting on the 
law of the constitution he must make up his mind 
what is the nature and the extent of English constitu¬ 
tional law.^ 

His natural, his inevitable resource is to recAir to 
writers of authority on the law, the history," or the 
practice of the constitution. He will fipd (it must 
be admitted) no lack of distinguished guides; he may 
avail himself of the W'orks of lawyers such as Black- 
stone, of the investigations of historians such as 
Hallam or Freeman, and of the speculations of philo¬ 
sophical theorists such as Bagehot or Hearn. From 
each class he may leam much", but,for reasons which 

' * See this point brought out with great clearness by Momsieur 
Boutmy, Alludes de Droit Comtittdionnd (2nd ed.), p. English i^ans- 
lation, p. 8. Monsieur Boutmy well points 'out that the aourc^ of 
English constitutional law may be considered fourfold, namely—(1) 
Treaties or Quasi-Treaties, U. the Acts of Union; (2) The Common 
Law; (3) Solemn Agreements (pacts), B.g. the Bill of Rights; (4)' 
Statutes. This mode of division is not exactly that which would be 
naturally adopte4 by an English writer, but it calls attention to dis¬ 
tinctions often overlooked between the different sources of English 
conatifuUonal law. % 
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I am abcwt to lay befor§ you for consideration, be is 
liable to be led by each class of authors somewhat 
astray in his attempt to ascertain the field of his 
labours and the mode of working it; he will find, 
•unless he ^ can obtain some clue to guide his steps, 
that the whole province of so-called “ constitutional 
Jaw ” is a •sort of maze in which the wanderer is 
perplexed by unreality, by antiquarianism, and by 
conventionalism. 

Let us turn first to the lawyers, and as in duty 1. uw. 
bound to Blackstone. of 

Of constitutional law as such there is not a word 
to be found in his Comvientaries. The matters which 
appear to belong to it are dealt with by him in the stone, 
main under the head Rights of Persons. The Book 
which is thus entitled treats (inter alia) of the 
Parliament, of the King and his title, of master and 
servant, ^f husband and wife, of parent and child. 

The aiTangement is curious and certainly does not 
bring into view the true scope or character of consti¬ 
tutional law. This, however, is a trifle. The Book 
contains much real learning about our system of 
government. Its true defect is the hopeless confusion 
both of language and of thought, introduced into the 
whole subject of constitutional law by Blackstone’s 
habit—common to all the lawyers of his time—of 
applying old and inapplicable terms to new institu¬ 
tions, and especially of ascribing in words to a modern 
and constitutional King the whole, and perhaps more 
titan the whole, of the powers actually possessed and 
exercised by JVilliam the Conqueror. 

We are next,” writes Blackstone, “ to consider 
** those branches of the royal prerogative, which invest 

m 



8 


OUTLINE OF subject 


“ thus oui; sovereign lord, thus*all-perfect and knmortal 
“ in liis kingly capacity, with a number of authorities 
and powers; in the exertion whereof consists 
“ the executive part of government. This is wisely 
“placed in a single hand by the British constitution,* 
“ffor the sake of unanimity, strength, and dispatch. 
“Were it placed in many hands, it would be subject 
“ to many wills : many wills, if disunited and drawing 
‘‘ different ways, create weakness in a government; and 
“ to unite those several wills, and reduce them to one, is 
“ a work of more time and delay than the exigencies of 
“ state will afford. The King of England is, therefore, 
“ not only the chief, but properly the sole, magistrate 
“ of the nation ; all others acting by commission from, 
“ and in due subordination to him ; in like manner as, 
“ upon the great revolution of the Roman state, all the 
“ powers of the ancient magistracy of the common- 
“ wealth were concentrated in the new Empetor: so 
“ that, as Gravina expresses it, in ejus unius persona 
“ veteris reipuhlicae vis otque majestas pfST cumulatas 
“ magistratuum potestates exprimehatiir” ^ 

The language of this passage is impressive ; it 
stands curtailed but in substance unaltered in 
Stephen’s Commentaries. It has but one fault; the 
statements it pontains arc the direct opposite of the 
^truth. The executive of England is in fact placed 
! in the hands of a committee called the Cabinet. If 
there be any one person in whose single hand the 
power of the State is placed, that one person is not the 
King but the chairman of the committee, known as 
the Prime Minister. Nor can it b^ urged that 
Blackstone's description of the royal authority was a 
* Blackstone, Gommmtarieis^ i. f). 250. 
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true accownt of the powers of the King at the time when 
Blackstone wrote. George the Third enjoyed far more 
real authority than has fallen to the share of any of 
his descendants. But it would be absurd to. maintain 
•that the language I have cited painted his true posi¬ 
tion. The terms used by the commentator were, wlmn 
he used th»m, unreal, and known ^ to be so. They 
have become only a little more unreal during the cen¬ 
tury and more which has since elapsed. “ The King,” 
he writes again, ** is considered in domestic affairs . . . 
“ as the fountain of justice, and general conservator 
“ of the peace of the kingdom. . . . He therefore 
“ has alone the right of erecting courts of judicature : 
“ for, though the constitution of the kingdom hatli en- 
“ trusted him with the whole executive power of the 


’ The following passage from Paley’s Moral Philosophyt published 
in 1785, is full of instruction. “In the British, and possibly in all 
“ other oonstitutions, there exi-sts a wide dilference between the actual 
“ state of tile government and the theory. The one results from the 
“ other ; but still they are different. When we contemplate the theor-y 
“ of the Bnlish government, we see the King invested with the most 
abslMute personal impunity ; with a power of rejecting laws, >vhich 
“ have been resolved upon by both Houses of Parliament; of conferring 
“ by his charter, upon any set or succession of men lie pleases, the 
“ privilege of sending representatives into one House of Parliament, as by 
“his immediate appoiutment he can place whom he will in the other. 
“ What is this, a foreigner might ask, but a more circuitous despotism 'I 
“ Yet, when we turn our attention from the legal existence to the actual 
“ exercise of royal authority in England, we see these formidable pre- 
“ rogatives dwindled into mere ceremonies ; and in their ste^d, A sure 
‘ and commanding influence, of w'hich the c*<JUStitution,it seems, is totally 
“ ignorant, growing out of that enormous patronage, which the increased 
“ extent and opulence of the Empire has placed in the disposal of the 
“ executive magistrate.”—Paley, Moral Philosophy^ Book vi. cap. vii. 
The whole chapter whence this passage is taken repays study. Paley sees 
/ar more clearly into the true nature of the then existing constitution 
than did Blackstone. It is further noticeable that in 1785 the power 
to create I^arlianllntary boroughs was still looked upon as in theory an 
existing prerogative of the Crown. The power of the Crown was still 
large, and rested in fact upon the possession of enormous patronag^ 
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“ laws, it is impossible, as \\*ell as impropei!^ that he 
“ should personally carry into execution this great and 
“ extensive trust: it is consequently necessary, that 
“ courts should be erected to assist him in executing this 
“ power; and equally necessary, that if erected, they* 
“gshould be erected by his authority. And hence it is, 
“ that all jurisdictions of courts are either mediately 
“ or immediately derived from the Crovrii, their pro- 
“ ceedings run generally in the King's name, they pass 
“under his seal, and are executed by his officers."^ 
Here we are in the midst of unrealities or fictions. 
Neither the King nor the Executive has anything to 
do with erecting courts of justice. We should rightly 
conclude that the whole Cabinet had gone mad if 
to-morrow’s Gazette contained an order in council not 
authorised by statute erecting a new Court of Appeal, 
It is worth while here to note what is the true injury 
to the study of law produced by the tendency of 
Blackstone, and other less famous constitufionalists, 
to adhere to unreal expressions. The«evfl is not 
merely or mainly that these expressions exaggerate* 
the power of the Crown. For such conventional 
exaggeration a reader could make allowance, as easily 
as we do for ceremonious terms of respect or of social 
courtesy. The harm wrought is, that unreal language 
obscures or conceals the true extent of the powers, 
both of the King and of the Government. No one, 
indeed, but a child, fancies that the King sits 
crowned on his throne at Westminster, and in his 
own person administers justice to his subjects. But 
the idea entertained by many educated men that an 
English King or Queen reigns without* taking any 

^ Blackstone, CmvmmtarieB^ i. p» 267. 
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part in th^ government of. the country,*is not less far 
from the truth than the notion that Edward VIL 
ever exercises judicial powers in what are called his 
Courts. The oddity of the thing is that to most 
Englishmen the extent of the authority actually 
exercised by the Crown—and the same remark applies, 
(in a great measure) to the authority exercised by the 
Prime Minister, and other high officials—is a matter of 
conjecture. We have all learnt from Blackstone, and 
writers of the same class, to make such constant use 
of expressions which we know not to be strictly true 
to fact, that we cannot say for certain what is the 
exact relation between the facts of constitutional 



government and the more or less artificial pliraseology 
under which they are concealed. Thus to say that 
the King appoints the Ministry is untrue; it is also, 
of course, untrue to say that he creates courts of 
justice; but these two untrue statements each bear a 
very different relation to actual facts. ]\loreover, of 
the powers*asq*ibed to the Crown, some are in reality 
ei^brciSed by the Government, whilst others do not in 
truth belong either to the King or to the Ministry. The 
general result is that the true position of the Crown as 
also the true powers of the Government are concealed 
under the fictitious ascription to the sovereign of 
political omnipotence, ^and the reader of, say, the fijst 
Book of Blackstone, can hardly discern the facts of * 
law with which it is filled under the unrealities of the 


language in which these facts find expression. 

JLet us turn from the formalism of lawyers to the ir. Histo- 
truthfulness of our .constitutional historians. 


Here a stufient or professor troubled about the anSquar?- 
nature of constitutipnal law finds himself surrounded 
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by a crowd of eminent iiastructors. He .may avail 
himself of the impartiality of Hallan^: he may dive 
into the cxhaustless erudition of the Bishop of Oxford: 
he will discover infinite ijarliamentary experience in 
the pages of Sir Thomas May, and vigorous common 
jsense, combined with polemical research, in Mr, Free¬ 
man’s Growth of the English Constit'ti^ion. Let us 
take this book as an excellent type of historical con¬ 
stitutionalism. The Grotvth of the English Constitu- 
tion is known to every one. Of its recognised merits, 
of its clearness, of its accuracy, of its force, it were 
useless and impertinent to say much to students who 
know, or ought to know, every line of the book from 
beginning to end. One point, however, deserves 
especial notice. Mr. Freeman’s highest merit is his 
unrivalled faculty for bringing every matter under 
discussion to a clear issue. He challenges his readers 
to assent or deny. If you deny you must s1k)w good 
cause for your denial, and hence may leiirn fully as 
much from rational disagreement with* out author as 
from unhesitating assent to his views. Take,*theh, 
the Growth of the English Constitution as a first-rate 
specimen of the mode in which an historian looks at 
the constitution. What is it that a lawyer, whose 
object is to acquire the knowledge of law, will learn 
frgm its pag*es ? A few citatioijs from the ample and 
excellent head notes to the first two chapters of the 
w'ork answer the inquiry. 

They run thus :— 

Hie Lamlesgemeinden of Uri and Af^enT^i 
their hearrng on English Constitvtioned History; 
political elemertts common to the wholeTeutonic race ; 
monarchic^ aristocratic^ and democratic elements to 
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he found from the heginnhig; the three classes^ of men, 
the noble, the to^nmon freeman, and the slave; uni- 
versal prevalence of slavery; the Teutonic institutions 
common to the whole Aryan family; tvitness of 
Homer; description of the German Assemblies by 
Tacitus; continuity of English institutions : English 
npbtionality fsbssumed ; Teutonic institutions brought 
into Britain by the English conquerors; effects of the 
settlement on the conquerors: probable increase of 
slavery; ■ Earls and Churls; growth of the kingly 
power; nature of kingship; special sanctity of the 
King; immemorial distinction bettveen Kings and 
Ealdoymen. . . , Grad'Ufxl growth of the English 
constitution,; neiv laws seldom called for; importance 
of precedent; return to early principles in modern 
legislation; shrinking up of the ancient national 
Assemblies; constitution of the Witenagemot; the 
Witena^eipot continued in the House of Lords; 
Gemdts after the Norman Conquest; the King's right 
of summons; *Life Peerages; origin of the House of 
Commons; comparison of English and French 
national Assemblies; of English and French history 
generally; co'urse of events influenced by particular 
men; Simon of Montfort . . . Edward the First; 
the constitution finally completed under him; nature 
of later changes; difference between English a?icZ 
continental legislatures. 

• All this is interesting, erudite, full of historical 
importance, and thoroughly in its place in a book 

^ concerned solely with the “ growth ” of the constitu¬ 
tion ; but in r^ard* to English law* and the law of the 
constitution, the Landesgemeinden of tri, the witness 
of Homer, the eaMormen, the constitution of the 
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Witenagemot, ami a lot more of fascinatingnnatter dire 
mere antiquarianism. Let no one sup{)ose that to say 
this is to deny the relation between history and law. 
It were far better, as things now stand, to be charged 
with heresy, than to fall under the suspicion of 
■iaeking historical-mindedncss, or of questioning the 
universal validity of the historical method. Wh^it 
one may assert without incurring the risk of such 
crushing imputations is, that the kind of constitu¬ 
tional history which consists in researches into the 
antiquities of English institutions, has no direct 
bearing on the rules of constitutional law in the 
sense in which these rules can become the subject 
of legal comment. Let us eagerly learn all that is 
known, and still more eagerly all that is not known, 
about the Witenagemdt. But let us remember that 
antiquarianism is not law, and that the function of 
a trained lawyer is not to know what ijie* law of 
England was yesterday, still less w’hat it was centuries 
ago, or wliat it ought to be to-morrow^ but to ,kno;w 
and be able to state what arc the principles of law 
which actually and at the present day exist in 
Engl and. For this purpose it boots nothing to know 
the nature of the Landesgemeinden of Uri, or to 
understand, if it be understandable, the constitution 
* of* the AVitenagemdt. All this is for a lawyer's 
purposes simple antiquarianism. It throws as much 
light on the constitution of the United States as 
upon the constitution of England; that is, it throws 
from a legal point of view no light upon either tfce 
one or the other. ^ 

The name ol the United States serves well to 
remind us of the true relation bet'^cen constitutional 
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historian* and legal constitutionalists. They, are each contrast 
concerned with the constitution, but from a different legal and 
aspect. An historian is prii|iarily occupied with JiewSSn- 
ascertcaining the steps by which a constitution has 
grown to be what it is. He is deeply, sometimes 
excessively, concerned with the question of “ origins.” 

He is but indirectly concerned in ascertaining what 
are the rules of the constitution in the year 1908. 

!To a lawyer, on the other hand, the primary object 
of study is the law as it now stands; he is only 
secondarily occupied with ascertaining how it came 
into existence. This is absolutely clear if we com¬ 
pare the position of an American historian with the 
position of an American jurist. The historian of the 
American Union would not commence his researches 
at the year 1789 ; he would have a good deal to say 

about Colonial historv and about the institutions of 

•/ 

England ;^he might, for aught I know, find himself 
impelled to go back to the Witenagemdt; he would, 
one may suspect, pause in his researches considerably 
stort of Uri. A lawyer lecturing on the constitution 
of the United States would, on the other hand, neces¬ 
sarily start from the constitution itself. But he would 
soon see that the articles of the constitution required 
a knowledge of the Articles of Confederation; that the 
opinions of Washington, of Hamilton, and generally of-^ > 
thd “ Fathers,” as one sometimes hears them called in 
America, threw light on^ the meaning of various con¬ 
stitutional articles; and further, that the meaning of 
the constitution could not be adequately understood 
by any one who did not take into account the situa¬ 
tion of the colonies before the separation from England 
and the rules of common law, as well as the general 
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conceptions of law and justice inherited bjr English 
colonists from their English forefathers. * As it is with 
the American lawyer compared with the American 
historian, so it is with the English lawyer as compared 
witli the English historian. Hence, even where lawyer® 
are concerned, as they frequently must be, with the 
development of our institutions, arises at further dif¬ 
ference between the historical and the legal view of 
the constitution. Historians in their devotion to the 
earliest phases of ascertainable history are infected 
with a love which, in the eyes of a lawyer, appears 
inordinate, for the germs of our institutions, and .seem 
to c-are little about their later developments. Mr. 
Freeman gives but one-third of his book to anything 
as modern as the days of the Stuarts. The period of 
now more than two centuries which has elapsed since 
what used to be called the “ Glorious Revolution,” filled 
as those two centuries are with change and wRli'growth, 
seems hardly to have attracted the attention of a 
writer whom lack, not of knowledge, bat of will has 
alone prevented from sketching out the annals of 
our modern constitution. A lawyer must look at 
the matter differently. It is from the later annals of 
England he derives most help in the study of existing 
law. What .we might have obtained from Dr. Stubbs 
, had he not surrendered to the Episcopate gifts which 
we hoped were dedicated to the University alone, is 
now left to conjecture. But, things being as they 
are, the historian who most nearly meets the wants of 
lawyers is Mr. Gardiner. The struggles of the seven¬ 
teenth century, the conflict between J^es and Coke, 
Bacon's theoiy of the prerogative, Charles’s effort to 
substitute the personal will of Charles Stuart for the 
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legal wiU of the King \>f Englaad, are al^ matters 

which touch iK>t remotely upon the problems of actual 
law, A knowledge of these things guards us, at any 
rate, from the illusion, for illusion it must be termed, 
that modem constitutional freedom has been estab¬ 
lished by an astounding method of retrogressive pro¬ 
gress ; that ^every step towards civilisation has been 
a step backwards towards the simple wisdom of 
our uncultured ancestors. The assumption which 
underlies this view, namely, that there existed among 
our Saxon forefathers a more or less perfect polity, 
conceals the truth both of law and of history. To ask 
how a mass of legal subtleties would have looked 
. in the eyes of a man who had borne his part 
**in the elections of Eadward and of Harold, and 
*‘who had raised his voice and clashed his arms in 
the great Assembly which restored Godwinc to his 
lands,’*' is to put an inquiry which involves an unten¬ 
able assumption ^ it is like asking what a Cherokee 
Indian wohld have thought of the claim of George the 
Third to separate taxation from representation. In 
each case the question implies that the simplicity of a 
savage enables him to solve with fairness a problem of 
which he cannot understand the terms. Civilisation 
may rise above, but barbarism sinks below the level of 
legal fictions, and our Respectable Saxon ancestors were, 
as compared, not with'burselves only, but with men so 
like ourselves as Coke and Hale, respectable barbarians. 
The supposition, moreover, that the cunning of lawyers 
h^ by the invention of legal fictions corrupted the 
fair simplicity of our original constitution, underrates 
the statesman^ip of lawyers as much as it overrates 

^ See Freeman, Growth of the English ConitU/ution (Ist edL), p. 125. 

0 
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the merits of early society. <The fictions of the Courts 
have in the hands of lawyers such as Coke served 
the cause both of justice and of freedom, and served 
it wlien it could have been defended by no other 
weapons. For there are social conditions under 
which legal fictions or subtleties afford the sole means 
of establishing that rule of equal and settled law which 
is the true basis of English civilisation. Nothing can 
be more pedantic, nothing more artificial, nothing 
more unhistorical, than the reasoning by which Coke 
induced or compelled James to forego the attempt 
to withdraw cases from the Courts for his Majesty's 
personal determination.' But no achievement of sound 
argument, or stroke of enlightened statesmanship, ever 
established a rule more essential to the very existence 
of the constitution than the principle enforced by the 
obstinacy and the fallacies of the great Chief-Justice.. 
Oddly enough, the notion of an ideal constitution 
corrupted by the technicalities of lawyers is"at bottom 
a delusion of the legal imagination. The idea of 
retrogressive progress is merely one form of tile 
appeal to precedent. This appeal has made its 
appearance at every crisis in the history of England, 
and indeed no one has stated so forcibly as my friend 
Mr. Freeman himself the peculiarity of all English 
efforts to extend the liberties of the country, namely, 
that these attempts at innovation have always assumed 
the form of an appeal to pre-existing rights. But 
the appeal to precedent is in the law courts merely 
a useful fiction by which judicial decision conceals ^s 
transformation into judicial legislation; and a fiction 
is none the less a fiction because it ha^ emerged from 

^ *Scc 12. Jtep. 64 ; Hearn, Government of England (2nd ed.), chap. iii. 
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the Coiyrts into the field of politics or of history. 

Here, then, .the astuteness of lawyers has imposed 
upon the simplicity of historians. Formalism and 
antiquarianism have, so to speak, joined hands; they 
, have united to mislead students in search for the law 
of the constitution. 

Let us ^urn now to the political theorists. 

No better types of such thinkers can be taken in. view 
than Bagehot and Professor Hearn. No author of theorists, 
modern times (it may be confidently asserted) has 
done so much to elucidate the intricate workings of 

o with con- 

English government as Bagehot. His English Con- mentions of 
stitution is so full of brightness, originality, and wit, tion. 
that few students notice how full it is also of know¬ 
ledge, of wisdom, and of insight. The slight touches, 
for example, by which Bagehot paints the reality of 
Cabinet government, arc so amusing as to make a 
readen forget that Bagehot was the first author who 
exjdained in accordance with actual fact the true 
nature (Jf Ijic Cabinet and its real relation to the 
•Crdwn and to Parliament. He is, in short, one of 
those rare teachers who have explained intricate 
matters with such complete clearness, as to make 
the public forget that what is now so clear ever 
needed explanation. Professor Hearn may perhaps 
be counted an anticipator of Bagehot* In any* case 
he too has approached English institutions from a 
new point of view, and has looked at them in a fresh 
light; he would be universally recognised among us 
^s one of the most distinguished and ingenious ex¬ 
ponents of the mysteries of the English constitution, 
had it not bhen for the fact that he made his fame 
as a professor, not in any of the seats of learning in 
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the United Kingdom, but oin the University of 
Melbourne. From both these writers we expect to 
learn, and do learn much, but, as in the case of Mr. 
Freeman, though we learn much from our teacher 
which is of value, we do not learn precisely what as^ 
lawyers wo are in search of. The truth is that both 
Bagehot and Professor Hearn deal and inean to deal 
mainly with political understandings or convention^ 
and not with rules of law. What is the precise moral 
influence which might be exerted by a wise constitu¬ 
tional monarch; what are the circumstances under 
which a Minister is entitled to dissolve Parliament; 
whether the simultaneous creation of a large number 
of Peers for a special purpose is constitutionally 
justifiable; what is the principle on which a Cabinet 
may allow of open questions;—these and the like 
are the kind of inquiries raised and solved by writers 
whom, as being occupied with the conventional junder- 
standings of the constitution, we may tdrm con¬ 
ventionalists. These inquiries are, maqy of them, 
great and weighty; but they are not inquiries which^ 
will ever be debated in the law courts. If the 
Premier should advise the creation of five hundred 
Peers, the Chancery Division would not, we may be 
sure, grant an injunction to restrain their creation. 
If h^ should 6n a vote of censure decline to resign 
6fl5ce, the King’s Bench Division would certainly 
not issue a gjio wctvTciinto calling upon him to show 
cause why he continues to be Prime Minister. As a 
lawyer, I find these matters too high for me. Their 
practical solution must be left to the profound wisdom 
of Members of Parliament; their speculutive solution 
belongs to t^ province of political theorists. - 
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One suggestion a mere legist may be allowed to And con- 
make, namely, that the authors who insist upon and XwSl 
explain the conventional character of the understand- 
ings which make up a great part of the constitution, 
leave unexplained the one matter which needs ex- enforced, 
planation. They give no satisfactory answer to the 
inquiry how it happens that the understandings of 
politics are sometimes at least obeyed as rigorously 
as the commands of law.^ To refer to public opinion 
and to considerations of expediency is to offer but a 
very inadequate solution of a really curious problem. 

Public opinion approves and public expediency re¬ 
quires the observance of contracts, yet contnicts are 
not always observed, and would (presumably) be 
broken more often than they are did not the lavr 
punish their breach, or compel their performance. 
Meanw^hile it is certain that understandings are not 
laws, and* that no system of conventionalism will ex¬ 
plain the »rhole nature of constitutional law, if indeed 
‘•constitutional law” be in strictness law at all. 

For at this point a doubt occurs to one’s mind is con- 
which must more than once have haunted students taTnliiy 
of the constitution. Is it possible that so-called 
“ constitutional law ” is in reality a cross between 
history and custom which does not pro|>erly deserve 
the name of law at all, and certainly does not belong * 
to the province of a professor called upon to learn 
or to teach nothing but the true indubitable law" 
of England ? Ciin it be that a dark saying of 
Tocqueville’s, “the English constitution has no real 
existence ” (elh n'extste point ®), contains the truth of 

1 See further on this point, Part III. 

2 Tocqueville, (Euvres i. 166, 167. 
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the whole' matter ? In this case lawyers would gladly 
surrender a domain to which they can establish no 
valid title. The one half of it should, as belonging 
to history, go over to our historical professors. The 
other half should, as belonging to conventions which* 
illustrate the growth of law, be transferred either to 
my friend the Corpus Professor of Jurisprudence^ 
because it is his vocation to deal with the oddities or 
the outlying portions of legal science, or to my friend 
the Chichele Professor of International Law, because 
he being a teacher of law which is not law, and 
being accustomed to expound those rules of public 
ethics which are miscalled international law, will find 
himself at home in expounding political ethics which, 
on the hypothesis under consideration, are miscalled 
constitutional law. 

Before, however, admitting the truth of the sup¬ 
position that “ constitutional law ” is in no *3ense law 
at all, it will be well to examine a little fi:^rther into 
the precise meaning which we attach to the term.^con- 
stitutional law, and then consider how far it is a fit 
subject for legal exposition. 

Constitutional law, as the terra is used in England, 
.appears to include all rules which directly or indirectly 
! affect the distribution or the exercise of the sovereign 
‘Ipower in the state.^ Hence it includes (among other 
things) all rules which define the members of the 

^ Compare Holland, Jurisprudence (fOth ed.), pp. 138,139, and 359- 
363. By the constitution of a conntry is meant so much of its law as 
“ relates to the designation and form of the legislature ; the rights a^d 
“ fnnetions of the several parts of the legislative body; the construction, 
“office, and jurisdiction of courts of justice. Th^constitution is one 
“principal division, section, or title of the code of public laws, dis- 
“ tinguished ft[om the rest only by the superior importance of the sub- 
‘‘ject of which it treats.”—Paley, Mortd PKilosophyf Book vi. chap. viL 
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sovereigif power, all rul^s which regulate the relation 
of such members to each other, or which determine 
the mode in which the sovereign power, or the mem¬ 
bers thereof, exercise their authority. Its rules pre¬ 
scribe the order of succession to the throne, regulate 
the prerogatives of the chief magistrate, determine 
the form of* the legislature and its mode of election. 

These rules also deal with Ministers, with their 
responsibility, with their spheres of action, define the 
territory over which the sovereignty of the state 
extends and settle who are to be deemed subjects or 
citizens. Observe the use of the word “rules,” not 
“laws.” This employment of terms is intentional. 

Its object is to call attention to the fact that the 
rules which make up constitutional law, as the term 
is used in England, include two sets of principles or 
maxims of a totally distinct character. 

The‘one set pf rules arc in the strictest sense “ laws,” (i ) Rules 

. , , 1 • 1 / I i • which are 

Since they arc rules which (w'liether written or un- tr*itt.iaws 
written, whetiier enacted by statute or derived from the 
mass of custom, tradition, or judge-made maxims known 
as the Common Law) are enforced by the Courts; these 
rules constitute “constitutional law” in the proper 
sense of that term, and may for the sake of distinction 
be called collectively “ the law of the constitution.” 

The other set of rules consist of conventions, under-.(«•) Rules 
standings, habits, or practices which, though they may not laws— 
regulate the conduct of the several members of the 
sovereign power, of the Ministry, or of other offieials, 
are not in reality laws at all since they are not enforced 
by the Courts.^ This portion of constitutional law may, 
for the sake of distinction, be termed the “ conven¬ 
tions of the constitution,” or constitutional niorality. 
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^ To put the same thing in a somewhat “different 
I shape, “ constitutional law,” as the expiession is used 
• in England, both by the public and by authoritative 
writers, consists of two elements. The one element, 
here called the “ law of the constitution,” is a body 
of undoubted law; the other element, here called 
the “conventions of the constitution,”«• consists of 
maxims or practices which, though they regulate 
the ordinary conduct of the Crown, of Ministers, and 
of other persons under the constitution, are not in 
strictness laws at all. The contrast between the law 
of the constitution and the conventions of the consti¬ 
tution may be most easily seen from examples. 

Examples To the law of the constitution belons the following 

of rules be- - ® 

longing to rules;- 

Ititution? “ The King can do no wrong.” This maxim, as 
now interpreted by the Courts, means, in the first 
place, that by no proceeding known to the^ law can 
the King be made personally responsible for any act 
done by him; if (to give an absurd example)^ the 
King were himself to shoot the Premier through the 
head, no court in England could take cognisance of 
the act. The maxim means, in the second place, that 
no one can plead the orders of the Crown or indeed 
‘ of any superior officer in defence of any act not other- 
^wish justifiable by law; this principle in both its 
applications is (be it noted) a law and a law of the 
constitution, but it is not a written law. “ There is 
no power in the Crown to dispense with’the obligatioigt 
to obey a la#; ” this negation or aMition of the dis#* 
pensing,power now depends upon the Bill of Eights; 
it is a law of the Constitution and a written law. 
*‘feome person is legally responsiblo for every act 
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done by 4be Crown.” This responsibility of Ministers 
appears in foreign countries as a formal part of the 
constitution; in England it results from the'combined 
action of several legal principles, namely,- first, the 
•maxim that the King can do no wrong; secondly, the 
refusal of the Courts to recognise any act as done by 
the Crown,•which is not done in a particular form, a 
form in general involving the affixing of a particular 
seal by a Minister, or the counter-signature or 
something equivalent to the counter-signature of a 
Minister; thirdlyj the principle that the Minister 
who affixes a particular seal, or countersigns his 
signature, is responsible for the act which he, so to 
speak, endorses;^ this again is part of the constitu¬ 
tion and a law, but it is not a written law. So again 
the right to personal liberty, the right of public 
meeting, and many other rights, are part of the law 
of the*constitution, though most of these rights are 
consequences of the more general law or principle 
that no* man can be punished except for direct 
"breaches of law (i.e. crimes) proved in the way pro¬ 
vided by law (i.e. before the Courts of the realm). 

To the conventions of the constitution belong the 
following maxims:— 

The King must assent to, or (as it is inaccurately Examples 
expressed) cannot ‘yeto’^ any bill passed by the*two which be- 
Houses of Parliament; ”—“ the House of Lords does tSopTS 
not originate any money bill; ”—“ when the House of 
Lords acts as a Court of Appeal, no peer who is not a 
iaw lord takes part in the decisions of tie House; 

1 Compare Hearn, •G'ouemweni of England ( 2 nd ed.), chap. iv. 

^ As to the leaning of ** veto,” see Hearn, Government of England 
^ ( 2 nd ed.X pp- 61, 60, 61, 63, 548, and the article on the word ycto 
' in the last ^ition of the Encyclopcedia Britannica, by Professor Orelli. 
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Ministers resign office when they have oeased to 
command the confidence of the House of Commons ; ” 
—“ a bill must be read a certain number of times 
before passing through the House of Commons.” 
These maxims are distinguished from each other by* 
many differences; ^ under a new or written constitu¬ 
tion some of them probably would and scmie of them 
would not take the form of actual laws. Under the 
English constitution they have one point in common: 
they are none of them “ laws ” in the true sense of 
that word, for if any or all of them were broken, no 
court would take notice of their violation. 

' Some of these maxims are never violated, and are universally 
admitted to be inviolable. Others, on the other hand, have nothing 
but a slight amount of custom in their favour, and are of disputable 
validity. The main distinction between different classes of conven¬ 
tional rules may, it is conceived, be thiis stated : Some of these rules 
could not be violated without bringing to a stop the course of orderly 
and pacific government; others might be violated without any other 
couse<pience than that of exposing the Minister or other person by 
whom they were broken to blame or I’lipopularity. * 

This difference will at bottom be found to depend upoijj. the degree 
of directness with which the violation of a given constitutional maxim 
bring.s the wrongdoer into conflict with the law of the land. Thus a* 
Ministry under who.se advice Parliament were not summoned to meet 
for more than a year would, owing to the lapse of the Mutiny Act, 
etc., become through their agents engaged in a conflict with the Courts. 
The violation of a convention of the constitution would in this case 
lead to revolutionary or reactionary violence. The rule, on the other 
hand, that a Bill must be read a given number of times before it is 
passed is, though ‘a well-established constitutional principle, a con- 
'{^ention which might be disregarded withoutr> bringing the Government 
iutr) conflict with the ordinary law. A Minis^y who induced the 
.House of Common.s to pfiss an Act, ejg. suspending the Habeas Corpus 
Act, after one reading, or who induced .thu House to alter their rules 
as to the number of times a Bill should be read, would in no way be 
o.vposed to a cont^t with the ordinary tribunals. Ministers who, after 
Supplies were voted and the Mutiny Act passed, should prorogue th^ 
House and keep office for months after the Government had ceased to 
retain the confidence of the Commons, might or miglft not incur grave 
unpopularity, but would not necessarily commit a breach of law. See 
fnrtUer .Part III. 
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It is 1!b be regretted *that these maxims .must be 
called ** convehtional,” for the word suggests a notion 
of insignificance or unreality. This, however, is the 
last idea which any teacher would wish to convey to 
his hearers. Of constitutional conventions or prac¬ 
tices some are as important as any laws, though 
!<ome may be trivial, as may also be the case with 
a genuine law. My object, however, is to contrast, 
not shams with realities, but the legal element with 
the conventional element of so-called “ constitutional 
law.” 

I This distinction difiers essentially, it should be Distinction 
noted, from the distinction between “ written law ” (or laws and 
statute law) and “unwritten law” (or common law). tSi^not 
There are laws of the constitution, as, for example, the ” 

Bill of Rights, the Act of Settlement, the Habeas 
Corpus Acts, which are “written law,” found in the awdun- 

• 11. I 1 •ivritten 

statute-qpoks—in other words, are statutory enact- law. 
ments. There arc other most important lavrs of the 
constitution ^several of which have already been men¬ 
tioned) which are “ unwritten ” law's, that is, not statu¬ 
tory enactments. Some furtlier of the law's of the 
constitution, such, for example, as the law' regulating 
the descent of the Crown, which were at one time 
unwritten or common law, have now bjecome w'ritten 
or statute law. Th# conventions of the constitution^ 
on the other hand, cannot be recorded in the statute- 
book, though they may be formally reduced to 
writing. Thus the whole of our parliamentary pro- 
fiedure is nothing but a mass of conventional law; 
it is, howeve^, recorded in written or printed rules. 

The distinction, in short, between written and un¬ 
written law docs not in any sense square with *the 
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distinction between the law*’of the constitittion (con¬ 
stitutional law properly so called) and the conven¬ 
tions of the constitution. This latter is the distinction 
on which we should fix our whole attention, for it is 
of vital importance, and elucidates the whole subject 
of constitutional law. It is further a difference which 
may exist in countries which have a written or statur 
tory constitution.^ In the United States the legal 
powers of the President, the Senate, the mode of 
electing the President, and the like, are, as far as the 
law is concerned, regulated wholly by the law of the 
constitution. But side by side with the law have 
grown up certain stringent conventional rules, which, 
though they would not be noticed by any court, 
have in practice nearly the force of law. No Presi¬ 
dent has ever been re-elected more than once: the 
popular approval of this conventional limit (of which 
the constitution knows nothing) on a President’s 
re-eligibility proved a fatal bar to General Grant’s 
third candidature. Constitutional urfderstandjug^ 
have entirely changed the position of the Presiden¬ 
tial electors. They were by«the founders of the con- 

^ The conventional element in the constitution of the Unitei.1 
States is far larger than most Englishmen suppose. See on this 
subject Wilson, Congremonai Ooverrvment^ and Bryce (3rd ed.), American 
Commonwealth, cha'^s. xxxiv. and xxxv. It may be asserted without 
inuch exaggeration that the conventional ‘element in the constitu- 
tion of the United States is now as large as in the English con¬ 
stitution. Under the American system, however, the line between 
“ conventional rules ” and “ laws ” is drawn with a precision hardly 
possible in England. 

Under the constitution of the existing French Eepublic, constitu-^ 
tional conventions or understandings exert a considerable amount of 
influence. They considerably limit^ for instance, th| actual exercise 
of the large powers conferred by the letter of the constitution on 
the ^President. See Ohardon, UAdminietnUion de la Fremee — Le» 
JFonetiomiaires, pp. 79-105. 
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stitution intended to be^ what their *name denotes, 
the persons who chose or selected the President; the 
chief officer, in short, of the Republic was, according 
to the law, to be appointed under a system of double 
election. This intention has failed; the **electors” 
have become a mere means of voting for a particular 
candidate; Ijiey are no more than so many ballots 
cast for the Republican or for the Democratic nominee. 
The understanding that* an elector is not really to 
elect, has now become so firmly established, that for 
him to exercise his legal power of choice is considered 
a breach of political honour too gross to be committed 
by the most unscrupulous of politicians. Public 
difficulties, not to say dangers, might have been 
averted if, in the contest between Mr. Hayes and Mr. 
Tilden, a few Republican electors had felt themselves 
at liberty to vote for the Democratic candidate. Not 
a single* man among them changed his side. The 
power of an elector to elect is as completely abolished 
by constitfitional understandings in America as is the 
rdyal* right of dissent from bills passed by both 
Houses by the same force in England. Under a 
written, therefore, as under an unwritten constitu¬ 
tion, we find in full existence the distinction 
between the law and the conventions of the con¬ 
stitution. • 

Upon this difterence I have insisted at possibly 
needless length, because it lies at the very root of the 
. matter under discussion. Once grasp the ambiguity 
lajent in the expression constitutional law,” and 
everything connected with the subject falls so com¬ 
pletely into its*right place that a lawyer, called upon 
to teach or to study constitatio|ial law as a branch df 


CoDstitu* 
tional lavr 
as subject 
of leg^ 
study 
means 
solely law 
of con* . 
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the law of England, can hardly fail to see ^learly the 
character and scope of his subject. 

With conventions or understandings he ^ has no 
direct concern. They vary from generation to genera¬ 
tion, almost from year to year. Whether a Ministry 
defeated at the polling booths ought to retire/. jdti 
the day when the result of the election^is known^^or 
may more properly retain office until after a defeat in 
Parliament, is or may be a (Question of practical im¬ 
portance. The opinions on this point which prevail 
to-day differ (it is said) from the opinions or under¬ 
standings which prevailed thirty years back, and are 
possibly different from the opinions or understandings 
which may prevail ten years hence. Weighty pre¬ 
cedents and high authority are cited on either side of 
this knotty question ; the dicta or practice of Russell 
and Peel may be balanced off against the dicta or 
practice of Beaconsfield and Gladstone. Thet subject^ 
however, is not one of law but of politics*' and need 
trouble no lawyer or the class of any professor of 
law. If he is concerned with it at all, he is s(/ only 
in so far as he may be called upon to show what 
is the connection (if any there be) between the 
conventions of the constitution and the law of the 
constitution. 

• This the‘ true constitutional law is his only real 
concern. His proper function is to show what are the 
legal rules (t.c. rules recognised by the Courts) which 
are to be found in the several parts of the constitution. 
Of such rules or laws he will easily discover more than 
enough. The rules determining the legal position of 
the Crown, the legal rights of the Cr<rwn’s Ministers, 
tile constitution of the House of Lords, the constitu- 
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tion of t\e House of Commons, the laws which govern 
the established Church, the laws which determine the 
position of the non-established Churches, the laws 
which regulate the army,—these and a hundred other 
laws form part of the law of the constitution, and are 
as, truly part of the law of the land as the articles of 
tki) Constitution of the United States form part of the 
law of the Union. 

The duty, in short, of an English professor of law Law of 
is to state what are the laws which form part of the tion can 
constitution, to arrange them in their order, to explain 
their meaning, and to exhibit where possible their 
logical connection. He ought to expound the un- 
written or partly unwritten constitution of England, 
in the same manner in which Story and Kent have 
expounded the written law of the American constitu¬ 
tion. The task has its special perplexities, but the 
difficulties which beset the topic are the same in 
kind, though not in degree, as those which are to 
be found* in*every branch of the lavr of England. 
You*are called upon to deal partly with statute law, 
partly with judge-made law; you are forced to rely 
on Parliamentary enactments and also on judicial 
decisions, on authoritative dicta, and in many cases 
on mere inferences drawn from judicial doctrines; it 
is often difficult to^ discriminate between prevalent^ 
custom and acknowledged right. This is true of the 
endeavour to expound the law of the constitution; 
all this is true also in a measure of any attempt to 
explain our law of contract, our law of torts, or our 
law of real property. 

Moreover, teachers of constitutional law enjoy at 
this moment one invaluable advantage. Their tojJic 
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has, of recent years,' become t)f immediate interest and 
of pressing importance. These years «have brought 
into the foreground new constitutional questions, and 
have afforded in many instances the answers thereto. 
The series of actions connected with the name of 
Mr. Bradlaugh ^ has done as much to clear away the 
obscurity which envelops many parts of our public 
law as was done in the eighteenth century by the series 
of actions connected with the name of John Wilkes. 
The law of maintenance has been rediscovered; the 
law of blasphemy has received new elucidation. 
Everybody now knows the character of a penal action. 
It is now possible to define with precision the relation 
between the House of Commons and the Courts of 
the land; the legal character and solemnity of an 
oath has been made patent to all the world, or at 
any rate to all those persons who choose to read 
the Law Reports. Meanwhile circumstances with 
which Mr. Bradlaugh had no connection have forced 
upon public attention all the various prolJlems con¬ 
nected with the right of public meeting. Is such a 
right known to the law? What are the limits 
within which it may be exercised? What is the 
true definition of an “unlawful assembly”? How 
far may citizens lawfully assembled assert their right 
^of meeting by the use of force ? , What are the limits 
within which the English constitution recognises the 
right of self-defence ? These are questions ^ome of 

2 Thia treatise was originally published in 1886 . Since tl^t date 
legal deciuona and public diaonsaion have thrown light upon eeverfft 
xnattera of constitutional law, such, for example, as the limits to the 
right of public meeting and the nature of martial Itfw. 

^ Written 1886 . See for Bradlaugh'a poliUoal career, IHc^ JVot. 
BUg.f Supplement, vol. i. p. 248 . 


THE TRUE NATURE OF CONSTITUTIONAL LAW 33 

« 

---^- 

which ha\«e been raised and all of which may any day 
be raised beforfi the Courts. They are inquiries which 
touch the Tory root of our public law. To find the 
true reply to them is a matter of importance to every 
citizen. WhOe these inquiries require an answer the 
study of the law of the constitution must remain a 
m^atter of pressing interest. The fact, however, that 
the provisions of this law are often embodied in cases 
which have gained notoriety and excite keen feelings 
of political partisanship may foster a serious miscon¬ 
ception. Unintelligent students may infer that the 
law of the constitution is to be gathered only from 
famous judgments which embalm the results of grand 
constitutional or political conflicts. This is not so. 
Scores of unnoticed cases, such as the Parlement 
Beige,^ or Thomas v. The Queen," touch upon or 
decide principles of constitutional law. Indeed every 
action agtijnst a constable or collector of revenue en¬ 
forces the greatest of all such principles, namely, that 
obedience to administrative orders is no defence to an 
action or prosecution for acts done in excess of legal 
authority. The true law of the constitution is in 
short to be gathered from the sources whence we 
collect the law of England in respect, to any other 
topic, and forms as interesting and as distinct, though 
not as well explored,^ field for legal study or legal 
exposition as any which can be found. The subject 
is one which has not yet been fully mapped out. 
Teachers and pupils alike therefore suffer from the 
inconvenience as they enjoy the interest of exploring 

^ 4 P. D. 129; % P. D. 197. Compare Walker v. Baird [1892], 
A. C. 491, 497. . 

* L. R., 10 Q. B. 31. 
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a province of law which hhs not yet been entirely 
reduced to order. ^ '• 

This inconvenience has one great compensation. 
We are compelled to search for the guidance of first 
principles, and as we look for a clue through the 
mazes of a perplexed topic, three such guiding prin¬ 
ciples gradually become apparent.. They are, firsts 
the legislative sovereignty of Parliament; ® secondly, 
the universal rule or supremacy throughout the con¬ 
stitution of ordinary law ; ® and thirdly (though here 
we tread on more doubtful and speculative ground), 
the dependence in the last resort of the conventions 
upon the law of the constitution.'* To examine, to 
elucidate, to test these three principles, forms, at any 
rate (whatever be the result of the investigation), a 
suitable introduction to the study of the law of the 
constitution. 

^ Since these words were written. Sir William Anson’s admirable 
Ijaw and Cmtom of the Constitution has gone far to provide a complete 
scheme of English constitutional law, * 

2 See Part I. post. " See I’art IL post. 

^ See Part III. poet. 


1 



PART I 

THE SOVEREIGNTY OF PARLIAMENT 


35 




CHAPTER I 

THE l^ATURE OF I’AKIJAMENTARY SOVEREIGNTY ^ 

The sovereignty of Parliament is (from a legal point Chapter 
of view) the dominant characteristic of our political _i__ 
institutions. 

My aim in this chapter is, in the first place, to Aim of 
explain the nature of Parliamentary sovereignty and 
to show that its existence is a legal fact, fully recog¬ 
nised by the law of England; in the next place, to 
prove tlh|t none of the alleged legal limitations on 
the sovereignty of Parliament have any existence; 
and, .lastly, fo state and meet certain speculative 
difficulties which hinder the ready admission of the 
doctrine that Parliament is, under the British con¬ 
stitution, an absolutely sovereign legislature. 

A. Nature of Parliartienta'i!^ Sovereignty. —Par- Nature of 
liament means, in th(| mouth of a lawyer (though the Stwy 
word has often a different sense in ordinary conversa- 
tion), the King, the House of Lords, and the House 
of Commons; these three bodies acting together may 
be aptly described as the “ King in Parliament,” and 
constitute Parliament.^ 

The prinei^e of Parliamentary sovereignty means 

1 Conf. Blackstone, CommentonM, i. p. 153. 
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Part I. neither more nor less than this, namely, that Parlia- 
ment thus defined has, under the English constitu¬ 
tion, the right to make or unmake any law whatever; 
and, further, that no person or body is recognised by 
the law of England as having a right to override or 
set aside the legislation of Parliament. 

A law may, for our present purpose, be defined as 
*‘any rule which will be enforced by the Courts." 
The principle then of Parliamentary sovereignty may, 
looked at from its positive side, be thus described: 
Any Act of Parliament, or any part of an Act of 
Parliament, wliich makes a new law, or repeals or 
modifies an existing law, will be obeyed by the Courts. 
The same principle, looked at from its negative side, 
may be thus stated: There is no person or body of 
persons who can, under the English constitution, make 
rules which override or derogate from an Act of 
Parliament, or which (to express the sam(j'thing in 
other words) will be enforced by the Courts in con¬ 
travention of an Act of Parliament. Some apparent 
exceptions to this rule no doubt suggest themselves. 
But these apparent exceptions, as where, for example, 
the Judges of the High Court of Justice make rules 
of court repealing Parliamentary enactments, are re¬ 
solvable into cases in which Parliament either directly 
. or*indirectly sanctions subordinate legislation. This 
is not the place for entering into any details as to the 
nature of judicial legislation;' the matter is men¬ 
tioned here only in order to remove an obvious 
difficulty which might present itself to some students. 

^ The reader who wishes for fuller i&formation. on the nature of 
judge-made law will find what he wants in Dicey’s Law and Pvhlie 
Opinion in England, App. Note iv. pt 481, and in Sir Frederick 
Pollock’s Essays in xhirisprudmce and Ethia, p. 2.37. 
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It will bcii necessary in the course of t£ese lectures to 
say a good deal more about Parliamentary sovereignty, 
but for the present the above rough description of its 
nature may suffice. The important thing is to make 
clear that the doctrine of Parliamentary sovereignty 
is, both on its positive and on its negative side, fully 
recognised by the law of England. 

1. Unlimited legislative anthority of Pdrliament, 
—The classical passage on this subject is the following 
extract from Blackstone’s Commentates :— 

“The power and jurisdiction of Parliament, says 
“ Sir Edward Coke,^ is so transcendent and absolute, 
“ that it cannot be confined, either for causes or per- 
“ sons, within any bounds. And of this high court, he 
“ adds, it may be truly said, ‘ Si antiquitatem spectes, 
“ est vetustissima; si dignitatem^ est honomtissima; si 
**jurisdi^ionem, estxapadssiwa.' It hath sovereign 
“ and uncontrollable authority in the making, confirm- 
“ ing, enl^gi^jg, restraining, abrogating, repealing, re- 
* vi\ung, and expounding of laws, concerning matters 
“ of all possible denominations, ecclesiastical or tem- 
“ poral, civil, military, maritime, or criminal: this 
“ being the place where that absolute despotic power, 
“ which must in all governments reside somewhere, is 
“ entrusted by the constitution of these kingdoms. All 
“mischiefs and grievances, operations and remedies, 
“ that transcend the ordinary course of the laws, are 
“ within the reach of this extraordinary tribunal. It 
“can regulate or new-model the succession to the 
“ Crown; as w^s done in the reign of Henry VIIL and 
“ William III* It can alter the established religion 

1 Fourth ImtituUy p. 36. * 
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“ of the land ;*as was donedn a variety of .instances, 
in the reigns of king Henry VIII.* and his three 
“ children. It can change and create afresh even the 
“ constitution of the kingdom and of parliaments them- 
“ selves; as was done by the act of union, and the 
“ several statutes for triennial and septennial elections. 
“ It can, in short, do everything that is pot naturally 
“ impossible; and therefore some have not scruple*d 
to call its power, by a figure rather too bold, the 
omnipotence of Parliament. True it is, that what the 
“ Parliament doth, no authority upon earth can undo. 
“ So that it is a matter most essential to the liberties of 
“ this kingdom, that such members be delegated to this 
“ important trust, as are most eminent for their probity, 
“ their fortitude, and their knowledge; for it was a 
“ known apophthegm of the great lord treasurer Bur- 
“ leigh, ‘ that England could never be ruined but by 
“ a Parliament’: and, as Sir Matthew Hale observes, 
“ this being the highest and greatest court over which 
“ none other can have jurisdiction in the lAngdom, if 
“ by any means a misgovernment should any way fafl 
** upon it, the subjects of this kingdom arc left without 
‘*all manner of remedy. To the same purpose the 
“president Montesquieu, though I trust too hastily, 
“ presages; that as Rome, Sparta, and Carthage have 
“ lost their liberty anrl perished, so the constitution of 
“ England will in time lose its liberty, will perish: 
“ it will perish whenever the legislative power shall 
“ become more corrupt than the executive.”^ 

’ Blackstone, Comneniaries, i. pp. 160, 161. Compare as to 
sovereignty of Parliament, De liepithlica Anglorwn ; A IJiscourte on 
the Commonwealth of England, by Sir Thomas Sfiith, edited by L. 
Alston, Book ii. chap. i. p. 148. The book was originally pul^lished 
in*1583.. 
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De I^olme has summed up the matter in a gro- Chapter 
tesque expression which has become almost proverbial. ^ 

“ It is a fundamental principle with English lawyers, 

*‘that Parliament can do everything but. make a| 

“ woman a man, and a man a woman.” 

This supreme legislative authority of Parliament Historical 
is shown historically in a large number of instances, of piJiu- 

Th e descent of the Crown was varied and fi nally fixed 
under the Act of Settlement, 12 & 13 William III., c. 2 ; 
the King occupies the throne under a Parliamentary 
title; his claim to reign depends upon and is the result 
of a statute. This is a proposition which, at the present 
day, no one is inclined either to maintain or to dis¬ 
pute ; but a glance at the st/itute-book shows that 
not much more than two hundred years ago Parlia¬ 
ment had to insist strenuously upon the principle of 
its own lawful supremacy. The first section of 6 
Anne, <^7, enacts (inter alia), “ That if any person or 
“ persons shall maliciously, advisedly, and directly by 
“ writing or, printing maintain and affirm that our 
•“ sovereign lady the Queen that now is, is not the 
lawful and rightful Queen of these realms, or that the 
“ pretended Prince of AVales, who now styles himself 
“ King of Great Britain, or King of England, by the 
name of James the Third, or Kipg of Scotland, by the 
“ name of James the Eighth, hath any right or titk to 
“ the Crown of these realms, or that any other person 
“ or persons hath or have any right or title to the same, 

“ otherwise than according to an Act of Parliament 
made in England in the first year of the reign of their 
“late Majesties King William and Queen Mary, of 
“ ever blessed and glorious memory, intituled, An Act 
“ declaring the rights and liberties of the subject, and 
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** settling the succession of the Crown ; and pne other 
Act made in England in the tw^elfth year of the reign 
“ of his said late Majesty King William the Third, 

“ intituled, An Act for the further limitation of th« 
“ Crown, and better securing the rights and liberties of 
“ the subject; and the Acts lately made in England 
“and Scotland mutually for the union,of the two 
“ kingdoms; or that the Kings or Queens of this realm* 

“ with and by the authority of Parliament, are not able 
“to make laws and statutes of sufficient force and 
“ validity to limit and bind the Crown, and the descent, 

“ limitation, inheritance, and government thereof; 

“ every such person or persons shall be guilty of high 
“ treason, and being thereof lawfully convicted, shall be 
“ adjudged traitors, and shall suffer pains of death, and 
“ all losses and forfeitures as in cases of high treason.” ^ 

The Acts of Union (to one of which Blackstone 
calls attention) afford a remarkable exampk» of the 
exertion of Parliamentary authority. But tnere is no 
single statute which is more significant^ eitSier as to 
the theory or as to the practical working of thd 
constitution than the Septennial Act.^ The circum¬ 
stances of its enactment and the nature of the Act 
itself merit therefore special attention. 

In 1716 the duration of Parliament was under an 
Act of 1694'limited to three years, and a general 
election could not be deferred beyond 1717. The 
King and the Ministry were convinced (and with 
reason) that an appeal to the electors, many of whom 
were Jacobites, might be perilous not only to the 
Ministry but to the tranquillity of the state. The 

’ 6 Anne, c. 41 (otherwise 6 Anne, c. 7), sec. 1.^ This enactment 
is Still in force, I George I. st. 2, c. 38. * 
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Parliament then sitting, therefore, was induced by the chapter* 
Ministry to |«iss the Septennial Act by wbich the ^ 
legal duration of Parliament was extended from three 
to seven years, and the powers of the then existing 
House of Commons were in effect prolonged for four 
years beyond the time for which the House was 
elected. Tlus was a much stronger proceeding than 
passing say an Act which enabled future Parliaments 
to continue in existence without the necessity for a 
general election during seven instead of during three 
years. The statute was justified by considerations 
of statesmanship and expediency. This justification 
of the Septennial Act must seem to every sensible 
man so ample that it is with some surprise that one 
reads in writers so fair and judicious as Hallam or 
Lord Stanhope attempts to minimise the importance 
of this supreme display of legislative authority. 

** Nothii^,'’ writes Hallam, “ can be more extravagant 
“than vmat is sometimes confidently pretended by 
“ the ignorant, that the legislature exceeded its rights 

by this enactment; or, if that cannot legally be 
“ advanced, that it at least violated the trust of the 
“ people, and broke in upon the ancient constitution ; ” 
and this remark he bases on the ground that “ the 
“ law for triennial Parliaments was of little more than 
“ twenty years’ continuance. It was an experiment, 
“which, as was argued, had proved unsuccessful; it 
“was subject, like every other law, to be repealed 
“ entirely, or to be modified at discretion.”' 

“ We may,” says Lord Stanhope, “. . . cast aside 
“ the foolish idea that the Parliament overstepped its 

“ legitimate ^thority in prolonging its existence; an 

' + 

' Hallam, Constitutional History of England, iii. (1872 ed.), p. 2^6. 
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“ idea whicli was indeed urged by party-spirit at the 
“ time, and which may still sometimes pass current in 
“ harangues to heated multitudes, but which has been 
“ treated with utter contempt by the best constitu- 
“ tional writers.” ^ 

Th ese remarks miss the real point of the attack on 
the Septennial Act, and also conceal the constitutional 
importance of the statute. The thirty-one peers 
who protested against the Bill because (among other 
grounds) ** it is agreed, that the House of Commons 
“ must be chosen by the people, and when so chosen, 
“they are truly the representatives of the people, 
“ which they cannot be so properly said to be, when 
“ continued for a longer time than that for which they 
“ were chosen; for after that time they are chosen by 
“ the Parliament, and not the people, who are thereby 
“ deprived of the only remedy which they have against 
“ those, who either do not understand, o^j^through 
“ corruption, do wilfully betray the trust reposed in 
“ them; which remedy is, to choose better men in their 
“ places,”' hit exactly the theoretical objection to it. 
The peculiarity of the Xct was not that it changed 
the legal duration of Parliament or repealed the 
Triennial Act; ® the mere passing of a Septennial Act 
in 1716 was not and would never have been thought 
to *be anything more startling or open to graver cen¬ 
sure than the passing of a Triennial Act in 1694. 
What was startling was that an existing Parliament 
of its own authority prolonged its own legal existence. 
Nor can the argument used by Priestley,* and in effect 

^ Lord Mahon, Histort/ of England, i. p. 302. 

Thorold Rogers, Protests of the Lords, ij p. 218. 

3 C Wm. & M. 0. 2. 

* See Priestley on Govmment (1771), p. 20. 
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by the protesting Peers, ‘’that Septennial Parliaments 
“ were at first a direct usurpation of the rights of the 
“ people; for by the same authority that one Parlia- 
ment prolonged their own power to seven years, they 
“might have continued it to twice seven, or like the 
“Parliament of 1641 have made it perpetual,” he 
treated as a IJunder grounded simply on the “ignorant 
assumption” that the Septennial Act prolonged the 
original duration of Parliament.^ The contention of 
Priestley and others was in substance that members 
elected to serve for three years were constitutionally 
so far at least the delegates or agents of their con- 
stituents that they could not, witiiout an inioad on 
the constitution, extend their own authority beyond 
the period for which it was conferred upon them by 
their principals, Le. the electors. There are countries, 
and notably the United States, where an Act like the 
Septenni||l Act would be held legally invalid; no 
modern English Parliament would for the sake of 
keeping a*goiernment or party in office venture to 
pass say a Decennial Act and thus prolong its own 
duration; the contention therefore that Walpole and 
his followers in passing the Septennial Act violated 
the understandings of the constitution has on the 
face of it nothing absurd. Parliament made a legal 
though unprecedented use of its powers. To under¬ 
rate this exertion of authority is to deprive the 
Septennial Act of its true constitutional importance. 
That Act proves to demonstration that in a legal point 
of view Parliament is neither the agent of the electors 
nor in any sense a trustee for its constituents. It is 
legally the sotlereign legislative power in the state, 

^ Hallam, Gmstitutional History, iii. (1872 ed.), p. 236 (n.). 
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and the Septennial Act is alf once the result and the 
standing proof of such Parliamentary sovereignty. 
Hitherto we have looked at Parliament as legally 
pMuSneni Omnipotent in regard to public rights. Let us now 
pjwate consider the position of Parliament in regard to those 
rights. private rights which arc in civilised states justly held 
specially secure or sacred. Coke (it should be noted^ 
particularly chooses interference with private rights 
as specimens of Parliamentary authority. 

“ Yet some examples are desired. Daughters and 
“ heirs apparent of a man or woman, may by Act of 
“ Parliament inherit during the life of the ancestor. 

“ Tt may adjudge an infant, or minor, of full age. 

“ To attaint a man of treason after his death. 

“To naturalise a mere alien, and make him a 
“ subject born. It may bastard a child that by law 
“is legitimate, viz. begotten by an adulterer^ the 
“ husband being within the four seas. . ^ 

“ To legitimate one that is illegitimate, and born 
“ before marriage absolutely. And «to ‘legitimate 

O V O ^ 

secundum quidy but not simpliciter.'’ ^ 

Coke is judicious in his cl|pice of instances. 
Interference with public rights is at bottom a less 
striking exhibition of absolute power than is the 
interference with the far more important rights of 
^ individuals; a ruler who might thinj^ nothing of 
overthrowing the constitution of his country, would 
in all probability hesitate a long time before he 
touched the property or interfered with the contracts 
of private persons. Parliament, however, habitually 
interferes, for the public advantage,, with private 
rights. Indeed such interference has nfj)w (greatly to 

^ Coke, Fowrth, Institute, p. 36. 
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the benefit of the community) become so^much a Chapter 
matter of course as hardly to excite remark, and few ^ 
persons reflect what a sign this interference is of the 
supremacy of Parliament. The statute-book teems 
with Acts under which Parliament gives privileges or 
rights to particular persons or imposes particular 
duties or" liabilities upon other persons. This is of 
course the case with every railway Act, but no one 
will realise the full action., generally the very bene¬ 
ficial action of Parliamentary sovereignty, who does 
not look through a volume or two of what are called 
Local and Private Acts. These Acts are just as 
TYiuch Acts of Parliament as any Statute of the Eealm. 

They deal with every kind of topic, as with railways, 
harbours, docks, the settlement of private estates, and 
the like. To these you should add Acts such as those 
which declare valid marriages which, owing to some 
mistake^f form or otherwise, have not been properly 
celebrated, and Acts, common enough at one time but 
now rarely passed, for the divorce of married persons. 

(Jne further class of statutes deserve in this con¬ 
nection more notice than they have received—these 
are Acts of Indemnity. 

An Act of Indemnity is a statute, the object of Ads of 
which is tp^make legal transactions w^hich when they 
^Uook place Were illegal, or to free individuals to wlfom, 
the statute applies from liability for having broken 
the law; enactments of this kind were annually 
passed with almost unbroken regularity for more than 
a century (1727-1828) to free Dissenters from penal¬ 
ties, for having 'accepted municipal offices without 
duly qualifying themselves by taking the sacrament 
according to the rites of the Church of England. To 
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the subject of Acts of Indemnity, however, we shall 
return in a later chapter.^ The poiilt to be now 
noted is that such enactments being as it were the 
legalisation of iflegality are the highest exertion and 
crowning proof of sovereign power. 

So far of the sovereignty of Parliament from its 
positive side: let us now look at the saene doctrine 
from its negative aspect. 

II. The absence of any competing legislative 
power .—The King, each House of Parliament, the 
Constituencies, and the Law Courts, either have at 
one time claimed, or might appear to claim, inde- 
pendeijt legislative power. It will be found, however, 
on examination that the claim can in none of these 
cases be made good. 

(i.) The King .—Legislative authority originally 
resided in the King in Council,^ and even after the 
commencement of Parliamentary legislation there 
existed side by side with it a system of royal Ifegis-* 
lation under the form of Ordinances," and (at a later 
period) of Proclamations. 

These had much the force of law, and in the year 
1539 the Act 31 Henry VIIL, c. 8, formally empcfwered 
the. Crown to legislate by means of proclamations. 
This statute is so short and so ndeeworthy that it may 
well be quoted in extenso. “ The King,” it runs, for 
** the time being, with the advice of his Council, or the 
** more part of them, may set forth proclamations under 

^ See Chap. V. post. 

^ See Stubbs, Constitutional History, i. pp. 126pl28, and ii, pp. 
245-247. ^ 

^ Stubbs, ibid, ii, chap. xv. 
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** such penalties and pain'ls as to him and them shall cii*pter 
** seem necessary, which shall be observed as though ^ 

** they were made by Act of Parliament; but this shall 
‘•not be prejudicial to any person’s inlSritance, offices, 
liberties, goods, chattels, or life; and whosoever shall 
“ willingly offend any article contained in the said pro* 

“ clamations* shall pay such forfeitures, or be so long 
^imprisoned, as shall be expressed in the said pro- 
clamations; and if any offending will depart the 
“ realm, to the intent he will not answer his said 
“ offence, he shall be adjudged a traitor.” ^ 

This enactment marks the highest point of legal 
authority ever reached by the Crowm, and, probably 
because of its inconsistency with the whole tenor of 
English law, was repealed in the reign of Edward the 
Sixth. It is curious to notice how revolutionary 
would have been the results of the statute had it 
remaine^in force. It must have been followed by 
two consequences. An English king would have 
become ndarl}! as despotic as a French monarch. The 
statulie would further have established a distinction 
between “ laws ” properly so called as being made by 
■ the legislature and “ ordinances ” having the force of 
law, 'though not in strictness laws as being rather 
decrees of the executive power than Acta of the legis¬ 
lature. This distinction exists in one form or anotlrer , 
in most continental states, {fnd is not without great 
practical utility. In foreign countries the legislature 
generally confines itself to laying down general prin¬ 
ciples of legislation, and leaves them with great 
advantage to the public to be supplemented by decrees 
ot regulations |vhich are the work of the executivte. 

» 31 Henry VIIL, c. 8. 


£ 
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law is due in no small measure to futile endeavours of 
Parliament to work out the details of large legislative 
changes. This evil has become so apparent that in 
modern times Acts of Parliament constantly contain 
provisions empowering the Privy Council, the judges, 
or some other body, to make rules uudei;,the Act for 
the determination of details which cannot be settled 
by Parliament. But this is only an awkward miti¬ 
gation ^ of an acknowledged evil, and the substance no 
less than tlie form of the law would, it is probable, be 
a good deal improved if the executive government of 
England could, like that of France, by means of decrees, 
ordinances, or proclamations having the force of law, 
work out the detailed application of the general 
principles embodied in the Acts of the legislature. 
In this, as in some otlier instances, restrictions wisely 
placed by our forefathers on the growth ofro]j^l power, 
are at the present day the cause of unnecessary 
restraints on the action of the executive government. 
For the repeal of 31 Henry VIIL, c. 8, rendered 

' A critic has objected to the words “ awkwai-d mitigation of an 
acknowledged evil ” on the ground that they condemn in England a 
system which as it exists abroad is referred to as being not without 
great practical utility. The expression objected to is, however, 
justifiable. Under tlie English system elaborate and detailed statutes 
are passed, and Yhe power to make rules under the statute, e.g. by 
oixler in council or otlierwdse, is introduced only in cases where it 
is obvious that to embody the rules in the statute is either highly in¬ 
expedient or practically impossible. Under the foreign, and especially 
the French system, the form of laws, or in other words, of statutes, is 
permanently affected by the knowledge of legislators and draftsmen 
that any law will be supplemented by decrees. English statutes 
attempt, and with very littl^asuccess, to provide for the detailed execu¬ 
tion of the lawii enacted therein. Foreign laws are, what every law 
ought to be, statements of general principles. |i 

2 See Duguit, Manuel de Droit Public Franfcki~~~Droit Constitu~ 
iionndy,HiR. 140, 141. 
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governmental legislation, with all its defects and Chapter 

merits, impossible, and left to proclamations only - 

such weight as they might possess at common law. 

The exact extent of this authority was indeed for 
some time doubtful. In 1610, however, a solemn 
,opinion or protest of the judges^ established the 
modern doQjtrine that royal proclamations have in no 
^sense the force of law; they serve to call the attention 
of the public to the law, but they cannot of themselves 
impose upon any man any legal obligation or duty not 
imposed by common law or by Act of Parliament. In 
176G Lord Chatham attempted to prohibit by force of 
proclamation the exportation of wheat, and the Act of 
Indemnity (7 George 111., c. 7), passed in consequence 
of this attempt, may be considered the final legislative 
disposal of any claim on the part of the Crown to 
make law by force of proclamation. 

The ^nain instances “ where, in modern times, pro- 

^ See Opke, 12 JGep. p. 74; and Gardiner, History of England^ ii. 
pp. 104, 105. » 

‘^•Jn rare instances, which are survivals fi’om the time when the 
King of England was the true “ sovereign ” in the technical sense of 
that term, the Crown exercises legislative functions in virtue of the 
prerogative. Thii.s the Cro>vn cun legislate, by proclamations or orders 
in council, for a newly conquered country (Compbell v. Hall, Oowp. 

204), and has claimed the right, though the validity thereof is doubt* 
ful, to legislate for the Channel Islands by orders in council. In the 
Matter of the States of Jersey, 9 Moore P. C., n.*s. 184, 262.'• See 
Stephen, Commentaries (Stl^ed.), i. pp. 100-jl02. “ The Channel Island* 
indeed claim to have conquered England, and are the sole fragments 
of the dukedom of Nomiondy which still continue attached to the 
British Crown. For this reason, in these islands alone of all British 
possessions does any doubt arise as to whether an Act of the imperial 
Parliament is of its own force binding law. In practice, when an Act 
is intended to apply to them, a section inserted authorising-the King 
in Council to issue an‘Order for the application of the Act to these 
islands, and requmng the registration of that Order in the islands, and 
the Order in Coulcil is made by the King and registered by the States 
accordingly.” Sir H. Jenkyns, British Rule and Jurisdiction beyond the 
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cases either where, at common law, a proclamation is 
the regular mode, not of legislation, but of announcing 
the executive will of the King, as when Parliament is 
summoned by proclamation, or else where orders in 
council have authority given to them by Act of 
Parliament. i 
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(ii.) Resolutm^s of either House of Parliament .— 
The House of Commons, at any rate, has from time to 
time appeared to claim for resolutions of the House, 
something like legal authority. That this pretension 
cannot be supported is certain, but there exists some 
difficulty in defining with precision the exact effect 
which the Courts concede to a resolution of either 
House. 

Two points are, however, well established. 

I Firsts The resolution of neither House is a law. 

This is the substantial result of the case 6f Stock- 
dale V. Hansard.^ The gist of the de^cisi<Jn in that 
case is that a libellous document did not cease tb be 
a libel because it was published by the order of the 
House of Commons, or because the House subsequently 
resolved that the power of publishing the report which 
contained it, was an essential incident to the constitu¬ 
tional functions of Parliament. 

Secondly^ Each House of Parliament has complete 


(SfecM, p. 37. But whatever doubt may arise in the Channel Islands, 
every English lawyer knows that any English court will hold that an 
Act of Parliament clearly intended to apply to the Cliannel Islands is 
in force there jproprio vigore^ whether registered by the States or not. 

As to the legislative power of4he Crown in Colonies which are not 
self-governing, see farther BrUiih Ruts and Juriadieti^n beyond the SeoBf 

p. 06. ^ 

> » A. & E. 1. 
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control over its own proceedings, and also.has the Chapter 

right to protect itself by committing for contempt any . 

person who commits any injury against, or offers any 
affront to the House, and no Court of law will inquire 
into the mode in which either House exercises the 
powers which it by law possesses. 

, The pracfical difficulty lies in the reconciliation of 
the first with tlie second of these propositions, and is 
best met by following out the analogy suggested by 
Mr. Justice Stephen, between a resolution of the 
House of Commons, and the decision of a Court from 
which there is no appeal. 

“I do not say,” runs his judgment, “that the 
“ resolution of the House is the judgment of a Court 
“ not subject to our revision; but it has much in 
“common with such a judgment. The House of 
“ Commons is not a Court of Justice; but the effect 
“ of its privilege to regulate its own internal concerns, 

“ practically invests it with a judicial character when 
“ it has to ap^ly to particular cases the provisions of 
“ Acts of Parliament. We must presume that it dis- 
“ charges this function properly, and with due regard 
“ to the laws, in the making of which it has so great 
“ a share. If its determination is not in accordance 
“ with law, this resembles the case of an error by a 
“judge whose decisiem is not subject to appeal. There* 

“is nothing startling in the recognition of the fact 
“ that such an error is possible. If, for instance, a 
“jury in a criminal case give a perverse verdict, the 
“ law has provided no remedy. The maxim that th^e 

^ See BtotMaWlgf. Eanmrd^ 9 A. ^ £. 1 ; Case of of MiddleseXj 

11 A. & E. 273 ; BvMt v, 14 East, 1, 111, 131 5 Bradkmfis 
V. Oossettf 12 Q. A D. 272. 
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“is no wrong without a remedy, does not mean, as it 
“ is sometimes supposed, that there is a legal remedy 
“ for every moral or political wrong. If this were its 
“ meaning, it would be manifestly untrue. There is 
“ no legal remedy for the breach of a solemn promise 
“not under seal, and made without consideration; 
“nor for many kinds of verbal slander,'though each 
“ may involve utter ruin; nor for oppressive legisla- 
“ tion, though it may reduce men practically to 
“slavery; nor for the worst damage to person and 
“property inflicted by the most unjust and cruel war. 
“ The maxim means only that legal wrong and legal 
“ remedy are correlative terms; and it would be more 
“ intelligibly and correctly stated, if it were reversed, 
“ so as to stand, ‘ Where there is no legal remedy, 
“ there is no legal 'wrong.' ” ’ 

The law therefore stands thus. Either House of; 
Parliament has the fullest power over its vwn pro¬ 
ceedings, and can, like a Court, commit for contempt 
any person who, in the judgment of the Ilou^e, is 
guilty of insult or affront to the House. The Oa^io of 
the Sheriff of Middlesex ® carries this right to the very 
farthest point. The Sheriff was imprisoned for con¬ 
tempt under a warrant issued by the Speaker. Every 
one knew thaf^ the alleged contempt was nothing else 
than obedience by the Sheriff to ,the judgment of the 
Court of Queen’s Bench in the case of Stockdale v. 
Hansard, and that the Sheriff wjis imprisoned by the 
House because under such judgment he took the 
goods of the defendant Hansard in execution. Yet 
when the Sheriff was brought by Habeas Corpus before 
the Queen’s Bench the Judges held th^t they could 

^ Bradlaugh V. Gossett, 12 Q. B. D. 271, 285. ^ 11 A. & £. 273. 
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not inquire what were the contempts for which the chapter 

Sheriff was cotnmitted by the House. The Courts, in _ 

other words, do not claim any right to protect their 
own officials from being imprisoned by the House of 
Commons for alleged contempt of the House, even 
though the so-called contempt is nothing else than an 
act of obedience to the Courts. A declaration or 
resolution of either House, on the other hand, is not in 


any sense a law. Suppose that X were by order of 
the House of Commons to assault A out of the House, 
irrespective of any act done in the House, and not 
under a warrant t:ommitting A for contempt; or 
suppose tliat wore to commit some offence by 
which he incurred a fine under some Act of Parlia¬ 


ment, and that such fine were recoverable by .4 as a 
common informer. No resolution of the House of 
Commons ordering or approving of X's act could be 
pleaded by X as a legal defence to proceedings, either 
civil or criminal, against him.^ If proof of this were 
wanted if wopld be afforded by the Act 3 & 4 Yict. 
c. 9.* The object of this Act, passed in consequence of 
the controversy connected with the case of Stochdale 
V. Hansard, is to give summary protection to persons 
employed in the publication of Parliamentary papers, 
which are, it should be noted, papers published by the 
order of one or other of the Houses o^f Parliameiit. 
The necessity for suVh an Act is the clearest prooi^ 
that an order of the House is not of itself a legal 
defence for the publication of matters wdiich would 
otherwise be libellous. The House of Commons, “ by 
invoking the authority of the whole Legislature to 
** give validity to the plea they had vainly set up 


' Conf. Attorney-General v. Bradlavgh, 14 Q. B. D. (C. A.), 667. 
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Pari I. “in the action [of Stockdale v. Hansard]^ and by 
“not appealing against the judgment of the Court 
“of Queen’s Bench, had, in effect, admitted the 
“ correctness of that judgment and affirmed the great 
“ principle on which it was founded, viz. that no single 
“ branch of the Legislature can, by any assertion of its 
“ alleged privileges, alter, suspend, or supersede any 
“known law of the land, or bar the resort of any 
“Englishman to any remedy, or his exercise and 
“ enjoyment of any right, by that law established.”' 

^ ^rnonld, Memoir of Lord Denman^ ii. p. 70. Nothing is harder 
to dchnc than the extent of the indefinite powei-s or rights possessed 
by either House of Parliament under the head of privilege or law and 
custom of Parliament. The powers exercised by the Houses, and 
especially in practice by the House of Commons, make a near approach 
to an authority above that of the ordinary law of the land. Parlia¬ 
mentary privilege has from the nature of things never been the subject 
of precise legal definition. One or two points are worth notice as 
being clearly established. 

1. Either House of Parliament may commit for contempt, and the 

Courts will not go behind the committal and inquire into the facts 
constituting the alleged contempt Hence either House jnay commit 
to prison for contempt any person whom the Houle think guilty of 
contempt. * 

2 . The House of Lords have power to commit an offender to prison 
for a specified term, even beyond the duration of the session (May, 
Parluimentary Practice (11th ed.), pp. 91, 92). But the House of 
Commons do not commit for a definite period, and prisoners committed 
by the House are, if not sooner discharged, released from their confine¬ 
ment on a prorogation. If they were held longer in custody they 
w'OVfld be discluu^gcd by the Courts upon a writ of Habeas Corpus 

•(May, Parliamentary Practice, chap. iii.). , 

3. A libel upon either House of Parliament or Upon a member 

thereof, in his character^^of a member, has been often treated as a 
contempt. (JIM,) » 

4. The Houses and all the members thereof have all the privileges 
as to freedom of speech, etc., necessary for the performance of their 
duties. (See generally May’s Parliamentary Practice, chap, iii.) 
Compare as to Parliamentary privilege Shaftetbwnfe Gate, 6 St, Tr. 
1269 ; Flower^e Qoee, 8 T. K. 314 ; AMyy v. White,! Sm. L. Cas. (9th 
ed.), 268 ; WUhetfn Case, 19 St. Tr. 1163 ; Burdett v. Caiman, 14 East, 
163-} Jlex V. Oreevyt 1 M, & S. 273; Clarke v. Bradlanyh, 7 Q. B. D. 
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(iii.) The Vote of M Parliamentary Electors .— chapter 

Expressions skq constantly used in the course of _ 

political discussions which imply that the body of 

•11 ^ stitwncies. 

I persons entitled to choose members of Parliament 
I possess under the English constitution some kind of 
i legislative authority. Such language is, as we shall 
see, not without a real meaning it points to the 
important consideration that the wishes of the con¬ 
stituencies influence the action of Parliament. But 
any expressions which attribute to Parliamentary 
electors a legal part in the process of law-making are 
quite inconsistent with the view taken by the law of 
the position of an elector. The sole legal right of 
electors under the English constitution is to elect 
members of Parliament. Electors have no legal 
(means of initiating, of sanctioning, or of repealing the 
‘ legislation of Parliament. No Court will consider for 
' a moment the argument that a law is iuA'alid as being 
opposed to the opinion of the electorate; their opinion 
can be legally expressed through Parliament, and 
through Parliament alone. This is not a necessary 
incident of representative government. In Switzer¬ 
land no change can be introduced in the constitution * 
which has not been submitted for approval or dis¬ 
approval to all male citizens who have, attained their 
majority; and even an ordinary law wflich does not^ 
involve a change in the constitution may, after it has 
been passed by the Federal Assembly, be submitted 
on the demand of a certain number of citizens to a 

38, 8 . App. Cas. 354 ; 37w Attorney‘Oejimd v. Bradhugh, 14 
Q. B. D. 667. 

1 See pp, 

OonaUtution FSmde de h Co^dMraiion Sumef Arts. 118*121; 

8 «e Adams, The Sioise GonfedertUion, chap. vi. 
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popular vote, and is annulled if a vote is not obtained 
in its favour.^ • 

(iv.) The Law Courts. —A large proportion of 
English law is in reality made by the judges, and 
whoever wishes to understand the nature and the 
extent of judicial legislation in England, should read 
Pollock’s admirable essay on the SciSfme of Case 
Law.^ The topic is too wide a one to be considered 
at any length in these lectures. All that we need 
note is that the adhesion by oui* judges to pre¬ 
cedent, that is, their habit of deciding one case in 
accordance with the principle, or supposed principle, 
wliich governed a former case, leads inevitably to the 
gradual formation by the Courts of fixed rules for 
decision, which are in effect laws. This judicial legis¬ 
lation might appear, at first sight, inconsistent with 
the supremacy of Parliament. But this is not so. 
English judges do not claim or exercise any power to 
repeal a Statute, whilst Acts of Parliament may over¬ 
ride and constantly do override the law*of the jikdges. 
Judicial legislation is, in short, subordinate legislation, 
carried on with the assent and subject to the super¬ 
vision of Parliament. 

B. Alleged legal limitations on the legislative 
soveveignty of Parliament. —All that can be urged 
as to the speculative difficulties* of placing any limits 
whatever on sovereignty has been admirably stated 
by Austin and by Professor IJollandT!® With these 

^ OomtituHon FSerale de la ConfMtratim Suisse, Art. 89. 

* Pollock, Essays in .Turis^rwLence and Ethics, p. 237, and seo 
Dicey, Law and Opinion in England (2nd ed.), pp. 361, 483. 

^ See Aa. 9 tin, Jurisprudence, i. (4th ed.), pp. 27(]|274, and Holland, 
Jurisprudence (10th ed.), pp. 47-62 and 359-363. Tlie nature of 
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difficulties we have, at this moment, no concern. Nor Chapter 
is it necessary to examine whether it be or *be not -JL- 
true, that there must necessarily be found in every 
state some person, or combination of persons, which, 
according to the constitution, whatever be its form, 
can legally change every law, and therefore consti¬ 
tutes the legally supreme power in the state. Our 
wliole business is now to carry a step further the 
proof that, under the English constitution, Parliament 
does constitute such a supreme legislative authority 
or sovereign power as, according to Austin and other 
jurists, must exist in every civilised state, and for 
that purpose to examine into the validity of the 
various suggestions, which have from time to time/ 
been made, as to the possible limitations on Parlia¬ 
mentary authority, and to show that none of them. 
are countenanced by English law. 

The suggested limitations are three in number.^ 

First, Acts of Parliament, it has been asserted. Moral law. 
are invalid if ihey are opposed to the principles of 
morality or to the doctrines of international law. 
Parliament, it is in effect asserted, cannot make a law 
opposed to the dictates of private or public morality. 

Thus Blackstone lays down in so many words that 

sovereignty is also stated with brevity and clearness in Lewis, ITise 
md AbuM of Political Terms, gp. 37-53. Compare, lor a different view, • 

Bi-ya‘, Studies in History am Jiirisprvdence, ii., Essay ix., Obedience ; 
and Essay x., The Nature of Sovereignty. 

^ Auother limitetion has been suggested more or less distinctly by 
judges such as Coke (12 J?g). 76 ; and Ileani, Government of England 
( 2 nd ed.), pp. 48, 49); an Act of Parliament cannot (it has been inti¬ 
mated) overrule the principles of the common law. This doctrine 
once had a real meaning "(see Maine, Early History of Institviions, 
pp. 381, 382), but it has never received systematic judicial sanction 
and is now obsolete.l See Colonial Laws Validity Act, 1865, 28 & 29 
Tict. c. 63. ♦ 
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Part I. the “ law of nature being coeval with mankind, and 
“ dictated by God himself, is of coufirse superior in 
” obligation to any other. It is binding over all the 
globe, ill all countries, and at all times ; no human 
“ laws are of any validity if contrary to this; and such 
** of them as are valid derive all their force and all 
“ their authority, mediately or immediately, from this 
original; ” ^ and expressions are sometimes used by 
modern judges which imply that the Courts might 
refuse to enforce statutes going beyond the proper 
limits (internationally speaking) of Parliamentary 
authority.^ But to words such as those of Black-, 
stone, and to the obiter dicta of the Bench, we must 
give a very qualified interpretation. There is no 

K basis for the theory that judges, as exponents 
Lorality, may overrule Acts of Parliament. Lan¬ 
guage which might seem to imply this amounts in 
reality to nothing more than the assertion that the 
judges, when attempting to ascertain what is the 
meaning to be affixed to an Act of Parliament, will 
presume that Parliament did not intend to violate* 
the ordinary rules of morality., or the principles of 
international law, and will therefore, whenever pos¬ 
sible, give such an interpretation to a statutory 
enactment as may be consistent with the doctrines 
, both of private and of international morality. A 
modem judge would never listen to a barrister who 
argued that an Act of Parliament was invalid because 

^ Blackiitone, Commentaries, i. p. 40; and see Heam, Oovemment 
of jEngland (2nd ed.), pp. 48, 40. 

® See Mx parte Blain, 12 Ch. D. (0. A.), 622, 631, judgment of 
Cotton, L. J. 

* See Oolquhoun v. Brooht 21 Q. B. D. (C. AX 62 j and compare 
the language of Lord Beher, pp. 67, 68, with th^judgment of Fry, 

, I*; X, pp. 61, 62. ♦ ^ 
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it was immoral, or because it went beyond the limits Chapter 
of Parliamentai^ authority. The plain truth is that -fl, 
our tribunals uniformly act on the principle that a i 
law alleged to be a bad law is ex hypothesi a law, and \ 
therefore entitled to obedience by the Courts. 

Secondlyf Doctrines have at times ^ been main- pre- 
tained which event very near to denying the right of 
Tarliament to touch the Prerogative. 

In the time of the Stuarts® the doctrine was main¬ 
tained, not only by the King, but by lawyers and 
statesmen who, like Bacon, favoured the increase of 
,i*oyal authority, that the Crown possessed under the 
name of the “ prerogative ” a reserve, so to speak, of 
;wide and indefinite rights and powers, and that this 
i prerogative or residue of sovereign power was superior 
to the ordinary law of the land. This doctrine com¬ 
bined with the deduction from it that the Crown 
could suspend the operation of statutes, or at any rate 
grant dispensation from obedience to them, certainly 
suggested the notion that the high powers of the pre- 
roffative were to a certain extent bevond the reach 
of Parliamentary enactment. We need not, however, 
now enter into the political controversies of another 
age. All that need be noticed is that though certain 
powers—as, for example, thd right of making treaties 
—are now left by law in the hands of the Crown, ancl » 
are exercised in fact by the executive government, no 
modern lawyer would maintain that these powers or 
any other branch of royal authority could not be regu¬ 
lated or abolished by Act of Parliament, or, what is 

* See Stubbs, Constitviional History^ ii. pp. 239, 486, 613-516. 

^ Gktxdiner, ut pp. 1-5; compare, as to Bacon's view of 

the prerogative, Frai^ Bacon, by Edwin A. Abbott, pp. 140, J960,279. . 
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the same thing, that the judges might legally treat 
as invalid a statute, say, regulating the mode in which 
treaties are to be made, or making the assent or 
the Houses of Parliament necessary to the validity 
of a treaty.^ 

Thirdly, Language has occasionally been used in 
Acts of Parliament which implies that ene Parliament 
can make laws which cannot be touched by any sub¬ 
sequent Parliament, and that therefore the legislative 
authority of an existing Parliament may be limited 
by the enactments of its predecessors. 

That Parliaments have more than once intended 
and endeavoured to pass Acts which should tie the 
hands of their successors is certain, but the endeavour 

^ Compare tbe parliamentary practice in accordance with which the 
consent or recommendation ot the Crown, is required to the introduction 
of bills touching tlie prerogative or the interests of the Crown. 

^ This doctrine was known to be eri’oneons by Bacon. “The 
“ principal law that wtis made this Parliament was a Ww of a strange 
“nature, rather just than legal, and more magnanimous than provident. 
“ This law did ordain, That no person that did assist in arms or 
“ otherwise the King for the time being, should aftesp bo iffipeacbed 
“ therefor, or attainted either by the course of law or by Act of 
“ Parliament; for if any such act of attainder did hap to be made, it 
“should be void and of none effect, . . . But the force and obligation 
“ of this law was m itself illusory, as to the latter part of it; (by a 
“ precedent Act of Parliament to bind or frnatrato a future). For a 
“ supreme and absolute power cannot conclude itself, neither can that 
‘‘ which is in mture revocable be made fixed ; no more than if a man 
“ should appoint or declare by his will that if be made any later will 
“ it should be void. And for the case of the Act of Parliament, there 
“ is a notable pi-ecedent of it in King Henry the Eighth’s time, who 
“doubting he might die in the minority of his son, provided an Act to 
“pass, That no statute made during the minority of a king should 
“ bind him or his successors, except it were confirmed by the king 
“ under his great seal at his full age. But the first Act that passed in 
“ King Edward the Sixth’s time was an Act of repeal of that former 
“ Act; at which time nevertheless the King was minor. But things 
“ that do not bind may satisfy for the time.” WjjbrAw of Francis Bacon^ 
vi., by Spedding, Ellis, and Heath (1861), pp. ImB, 160. 
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has always ended in failure. Of statutes intended to Chapter 
arrest the posable course of future legislation, the 
most noteworthy are the Acts wdiich embody the 
treaties of Union with Scotland ^ and Ireland;’^ The 
legislators who passed these Acts assuredly intended 
to give to certain portions of them more than the 
ordinary effeo4 of statutes. Yet tlic history of legisla¬ 
tion ill respect of these very Acts affords the strongest 
proof of the futility inherent in every attempt of one 
sovereign legislature to restrain the action of another 
equally sovereign body. Thus the Act of Union with 
Scotland enacts in effect that every professor of a 
Scotch University shall acknowledge and profess and 
subscribe the Confession of Faith as his profession of 
faith, and in substance enacts that this provision shall 
be a fundamental and essential condition of the treaty 
of union in all time coming.® But this very provision 
has been in its main part repealed by the Universities 
(Scotland) Act, 1853,^ which relieves most professors 
in the^ Scotch universities from the necessity of sub¬ 
scribing the Confession of Faith. Nor is this by any 
means the only inroad made upon tlie terms of the 
Act of Union ; from one iioint of view at any rate the 
Act 10 Anne, c. 12,® restoring the exercise of lay 
patronage, was a direct infringement upon the Treaty 
of Union. The intended unchangeableness, and the • 
real liability of these Acts or treaties to be changed 
by Parliament, comes out even more strikingly in the 
history of the Act of Union with Ireland. The fifth 

1 The Union with Scotland Act, 1706, 6 Anne, c. 11. 

2 The Union with Ireland Act, 1800, 39 & 40 Geo. III., c. 67. 

® See 6 Anne, c. 11 , art, 25. 

I* 16 & 17 Viet. c. 89, 8 . 1 . 

® Compare Innes, Law of Greeds in Scotland, pp. 118-121. 
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Article of that Act runs as ibllows:—That it be the 

“ fifth article of Union, that the Chur6hes of England 

“ and Ireland as now by law established, be united into 

“one Protestant episcopal Church, to be called the 

“ United Church of England and Ireland ; and that 

“ the doctrine, worship, discipline, and government of 

“ the said United Church shall be and* shall remain 

• 

“ in full force for ever, as the same are now by law 
“ established for the Church of England; and that 
“ the continuance and preservation of the said United 
“ Church, as the established Church of England and 
“ Ireland, shall be deemed and be taken to be an 
“ essential and fundamental part of the Union.” 

That the statesmen who drew and passed this 
Article meant to bind the action of future Parliaments 
is apparent from its language. That the attempt has 
failed of success is apparent to every one who knows 
the contents of the Irish Church Act, 1869. 

One Act, indeed, of the British Parliament might, 
looked at in the light of history, claim a peculiar 
sanctity. It is certainly an enactment of which the 
terms, we may safely predict, will never be repealed 
and the spirit will never be violated. This Act is the 
Taxation of Colonies Act, 1778.^ It provides that Par¬ 
liament “wi}l not impose any duty, tax, or assessment 
“ whatever, payable in any of his Majesty’s colonies, 
“ provinces, and plantations in North America or the 
“West Indies; except only such duties as it may be 
“ expedient to impose for the regulation of commerce; 
“ the net produce of such duties to be always paid and 
“ applied to and for the use of the colony, province, or 
** plantation, in whicl^the same shall he respectively 

1 18 Geo. III., e. 12. f 
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“levied, in such manner*as other duties collected by CKaptdr 
“ the authority of the respective general courts, or t 
“general assemblies, of such colonies, provinces, or 
“plantations, are ordinarily paid and applied.”^ 

This language becomes the more impressive when 
contrasted with* the American Colonies Act, 1776," 
which, being passed in that year to repeal tlie Acts 
iihposing the Stamp Duties, carefully avoids any 
surrender of Parliament’s right to tax the colonies. 

There is no need to dwell on the course of events of 
which these two Acts are a statutory record. The 
point calling for attention is that though policy and 
prudence condemn the repeal of the Taxation of 
Colonies Act, 1778, or the enactment of any law 
inconsistent with its spirit, there is under our con¬ 
stitution no legal difficulty in the way of repeal¬ 
ing or overriding this Act. If Parliament were to¬ 
morrow to impose a tax, say on New Zealand or on 
the Canadfan Dominion, the statute imposing it would 
be a legally valid enactment. As stated in short by a 
very judicious writer—“ It is certain that a Parliament | 

“ cannot so bind its successors by the terms of any \ 

“ statute, as to limit the discretion of a future Pariia- 
“ment, and thereby disable the Legislature from 
“entire freedom of actiopi at any future time when 
“ it might be needful to invoke the interposition of , 
“Parliament to legisl(fbe for the public welfare.”® 

1 18 Geo. nr., e. 12, s. 1. 2 g m., c. 12. 

® Todd, Parliammtary Oovemmmt in the Britieli, Colonies, p. 192. 

It is a matter of curious, though not luiinstructive, speenhation to con¬ 
sider why it is that Parliament, though on several occasions passing 
Acts which were intended’to be immutable, has never in reality 
succeeded in restricting its own legislative authority. 

This question m^ be consider^ either logically or historically. 

The reas<^ why Parliament has failed in its endeavours to 
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I Parliamentary sovereignty is therefore an im- 
! doubtecf legal fact. c 

It is complete both on its positive and on its 

enact unchangeable enactments is that a sovereign power cannot, while 
retaining its snveroign character, restrict its own powers by any 
2 jarticulsr ena.ctnient An Act, whatever its terms, passed by Parlia- 
I meat might be repealed in a subsequent, or indeed in the siime, session, 

I and there would be nothing to make the authorit^i of the repealing 
\ Parliament less than the authority of the Parliament by which the 
statute, intended to be immutable, was enacted. “Limited Sovereignty,” 
in short, is in the case of a Parliamentary as of every other sovereign, 
a contradiction in terms. Its frequent and (iunvenieut use arises from 
its in reality signifying, and being by any one who uses words with 
any accuracy understood to signify, that some person, e.g. a king, 
who w'as at one time a real sovereign or despot, and who is in name 
treated as an actual sovereign, has become only a part of the 2 )ower 
which is legally supreme or sovereign in a particular state. This, it 
may be added, is the true position of the king in most constitutional 
monarchies. 

Let the reader, however, note that the impossibility of placing a 
limit on the exercise of sovereignty docs not in any way proliibit 
either logically, or in matter of fact, the abdication of sovereignty. 
This is worth observation, because a strange dogma is sometimes put 
forward that a sovereign jjower, such as the Parliament of the United 
Kingdom, can never by its own act divest itself of sovertsignty. This 
])osition is, however, clearly untenable. An autocrat, such as the 
Kussian Czar, can undoubtedly abdicate; but stovereignty or the 
possession of supremo power in a state, whether it be in tin; Hands of 
a Czar or of a Parliament, is always one and the same quality. If 
the Czar* can abdicate, so can a Parliament. To argue or imply that 
because sovereignty is not limitable (which is true) it cAnnot be, 
surrendered (which is palpably untrue) involves the confusion of two 
distinct ideas. It is like arguing that because no man can, urhile he 
lives, give up, do what he wiM, his freedom of volition, so no man 
can commit suicKle. A sovereign power can divest itself of authority 
‘in two ways, and (it is submitted) in two ways only. It may 
simply put an end to its own existence. Parliament could extinguish 
itself by legally dissolving itself and leaving no means whereby a 
subsequent Parliament could be legally summoned. (See Bryce, 
American OommmweaUhy i. (3rd cd.), p. 242, note 1.) A step nearly 
Approaching to this w'as taken by the Barebones Parliament whim, 
in 1653, it resigned its power into the hands of Cromwell, A 
sovereign again may transfer sovereign authority to another person or 
body of persons. The Parliament of England went very near doing 
this when, in 1639, the Crown was empowered ^ legislate by pro¬ 
clamation ; and though the fact is often overlool(bd, the Parliaments 
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negative side. Parliament can legally legislate on Chapter 
any topic whatever which, in the judgment of Pallia- ^ _ 

both of England and of Scotland did, at the time of the Union, each 
transfer sovereign power to a new sovereign body, namely, the Parlia¬ 
ment of Great Britain. This Parliament, however, just because it 
acquired the full authority of the two legislatui-es by which it was 
constituted, became in its turn a legally supreine or soveieign legis¬ 
lature, authorised flierefore, though contrary perha])8 to the intention 
<.f its creatoi's, to modify or abrogate the Act of Union by. which it 
was constituted. If indeed the Act of Union had loft alive the Par¬ 
liaments of England and of Scotland, though for one purj) 08 e only, 
namely, to modify when necessary the Act of LTnion, and had con¬ 
ferred upon the Parliament of Great Britain authority to pass any law 
whatever ivhich did not infringe u})on or repeal the Act of Union, then 
the Act of Union would have been a fundamental law unchangeable 
legally by the British Parliament; but in this case the Parliament of 
(rieai Britain w'ould have been, not a sovereign, but a Mibordinati*, 
legislature, and the ultimate sovereign body, in the technical sense of 
that term, would have been the two Parliaments of England and of 
Scotland respectively. The statesmen of these two countries saw fit 
to constitute a new sovereign Parliament, and every attempt to tie 
the hands of such a body necessarily breaks down, on the logical and 
practical impossibility of combining absolute legislative aulliority with 
jestriction-s on ^hat authority which, if valid, would make it cease to 
>»e absolute. 

The historictal reason why Parliament Las never succeeded in 
passing i^ninutable faws, or in. other words, has always retained its 
character of a supreme legislature, lies deep in the history of the English 
pco])le and in the peculiar development of the English constitution. 

England has, at any rate eince the Norman Conquest, been always 
governed by an absolute legislator. Tliia lawgiver was originally the 
Crown, and the pecnliarit}' of the process by which the English con¬ 
stitution has been developed lies in the facl^that the legislative authority 
of the Crown has never been curtailed, but has been tr^rnsferred from 
the Crown acting alone (or rather in Council) to the Crown acting 
first together with, and then ii» suborditiation to, the Houses of Par¬ 
liament. Hence Parliament, or in technical terms the' King in 
Parliament, has become—it w'ould perhaps be better to say lias always 
lumained—a supreme legislature. It is well worth notice that on th6 
one occasion when English reformers broke from tlie regular course of 
English historical development, they framed a written constitution, 
anticipating in many rcspejcitB the constitutionalism of the United 
States, and placed the constitution beyond the control of the ordinary 
legislature. It is quite clear that, under the Instrument of Govern¬ 
ment of 1663, Croinwlll intended certain fundamentals to be bqrond 
tbc reach of Parliament It may be worth observing that the con- 
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PartL ment, is a fit subject for legislation. There is no 
power which, under the English constitution, can 
come into rivalry with the legislative sovereignty of 
Parliament. 

Nd one of the limitations alleged to be imposed by 
law on the absolute authority of Parliament lias any 
real existence, or receives any counthnance, eitl\er 
from the statute-book or from the practice of the 
Courts. 

This doctrine of the legislative supremacy of Par¬ 
liament is the very keystone of the law of the consti¬ 
tution. But it is, we must admit, a dogma which 
docs not always find ready acceptance, and it is well 
worth while to note and examine the difficulties 
which impede the admission of its truth. 

Difficulties C. Difficulties as to the doctHne of Parliamentai^ 
luimentery Sovereignty .—^Thc reasons why many persons find 
wi^ty. it to accept the doctrine of Parliamentary 

sovereignty are twofold. , “ ^ 

Difficulty The dogma sounds like a mere application to the 
Austin’s British constitution of Austin's theory of sovereignty, 
theory. intelligent students of Austin must have 

noticed that Austin’s own conclusion a& to the 
persons invested with sovereign power under* the 
' British constitution does no^ agree with the view 
put forward, on the authority of English lawyers, in 

stitation of 1653 placed the Executive beyond the coutrol of the 
legislature. The Protector under it occupied a position which may 
well be compared either with that of the American President or of 
the Qerman Emperor. See Harrison, CrmmtL^ pp. 194*203. For a 
view of sovereignty which, though differing to a certain extent from 
the view put forward in tMs worh, is full of interest and inatri^ion,, 
my readers are referred to Professor Sidgwickjc MmenJU of PoUtieif' 
eh.’ xxxi “ Sovereignty and Order.” * 
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these lectures. For While lawyers * maintain that Chapter 
sovereignty resides in “ Parliament/’ i.e. in the body ^ 
constituted by the King, the House of Lords, and 
the House of Commons, Austin holds ^ that the 
sovereign power is vested in the King, the House of 
Lords, and the Commons or the electors. 

Every on^ again, knows as a matter of common Difficulty 
^nse that, whatever lawyers may say, the sovereign 
power of Parliament is not unlimited, and that King, pISS 
Lords, and Commons united do not possess anything 
like that “restricted omnipotence” — if the term 
may be excused—which is the utmost authority 
ascribable to any human institution. There are 
many enactments, and these laws not in themselves 
obviously unwise or tyrannical, which Parliament 
never would and (to speak plainly) never could pass. 

If the doctrine of Parliamentary sovereignty involves 
the attribution of unrestricted power to Parliament, 
the dogm*a is no better than a legal fiction, and cer¬ 
tainly is not ^orth the stress here laid upon it. 

Bbth these difficulties are real and reasonable 
difficulties. They are, it will be found, to a certain 
extent connected together, and well repay careful 
consideration. 

« % 

As to Austin’s theory of sovereignty in relation Criticism^ 

to the British constitution.—Sovereignty, like many 
of Austin’s conceptiefns, is a generalisation drawn in 
the main from English law, just as the ideas of the 
economists of Austin’s generation ai‘e (to a great 
extent) generalisations suggested by the circum> 


^ See Aostm, JurUprudenee^ i. ( 4 U 1 ed.), pp. 251>255. Compare 
Austin’s latguage m to the sovereign body under the constitution of 
the United States.! (Austin, Juri^prudsnee, i (4th ed.), p. 268.) 
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stances of English commerce. In England ,we are 
accustomed to the existence of a supreme legislative 
body, i.(\ a body which can make or unmake every 
law ; and which, therefore, cannot be bound by any 
law. This is, from a legal point of view, the true 
conception of a sovereign, and the ease with which 
the thcoiy of absolute sovereignty has been accepted 
by English jurists is due to the peculiar history of 
English constitutional law. So far, therefore, from 
its being true that the s(wercignty of Parliament is 
a deduction from abstract theories of Jurisprudenccj 
a critic would come nearer the truth who asserted 
that Austin's theory of sovereignty is suggested 
by the position of the English Parliament, just as 
Austin’s analysis of the term “ law ” is at bottom an 
analysis of a typical law, namely, an English criminal 
statute. 

It should, however, be carefully noted that the 
. term “ sovereignty," as long as it is accurately em¬ 
ployed in the sense in which Austin s(\inetimes ^ uses 
it, is a merely legal conception, and means simply the 
power of law-making unrestricted by any legal limit. 
If the term “ sovereignty" be thus used, the sove¬ 
reign power under the English constitution is clearly 
Parliament.” But the word “ sovereignty ” is some¬ 
times emplo}^ed in a political rather than in a strictly 
legal sense. That body is “ ][)olitically ” sovereign 
or supreme in a state the will of which is ultimately 
obeyed by the citizens of the state. In this sense of 
the word the electors of Great Britain may be said 
^ to be, together with the Crown and the Lords, or 
perhaps, in strict accuracy, independently of the King 
* Compare Austin, Jihrisprwlence, i. (4th ^.), p. 268. 
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and the Peers, the body in which sovereign power is Chapter 
vested. For, *us things now stand, the will of the 
electorate, and certainly of the electorate iu com¬ 
bination with the Lords and the Crowm, is sure 
ultimately to prevail on all subjects to be determined 
by the British government. The matter indeed may 
be carried a* little further, and we may assert that 
the arrangements of the constitution are now such 
as to ensure that the wdll of the electors shall by 
regular and constitutional means always in the end 
assert itself as the predominant influence in the 
country. But this is a politicail, not a legal fact. 

^^^be electors can in the long run ^ always enforce their 
Avill. But the Courts will take no notice of the will ■ 

' The working of a constitution is greatly affected by the rate at 
which the will of the political sovereign can make itself felt, Tn this 
matter we may compare the constitutions of the Untied States, of 
the Swiss Confederacy, and of the United Kingilom respective!}'. 

Til each case the people of the country, or to speak mure accurately 
the electorate, are politically sovereign. The action of tlm people of 
the United States in changing the Federal Coustilution is impeded by 
many^ditliculties,•iind is practically slow; the Federal Constitution 
has, except after the civil war, not been materially changed during the 
century which has elapsed since its foimation. The xirticles of the 
Swiss Confederation admit of more easy change than the Articles of the 
United States Constitution, and since 1848 have muHrgone consider¬ 
able modification. But though in one point of view the present con¬ 
stitution, revised in 1874, may be considered a new constitution, it 
does not differ fundamentally from that of 1848. As things now 
stand, the people of England can change any part df the law of the 
constitution with extreme rapidity. Theoretically there is no check* 
on the action of Parliament whatever, and it may be conjectured that 
iu practice any change however fundamental would be at once carried 
through, which was approved of by one House of Commons, and, after 
a dissolution of Parliament, was supported by the newly elected House. 

The paradoxical and inaccurate assertion, therefore, that England is 
more democratically goveraed than either the United States or Switzer¬ 
land, contains a certain element of truth ; the immediate wishes of a 
decided majority of the electorate of the United Kingdom can be more 
rapidly carried intA legal effect than can the immediate wishes of a 
majority among thi people either of America or of Switzerland. 
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Part I. of the electors. The judges know nothing about any 
will of the people except in so far as that will is 
expressed by an Act of Parliament, and would never 
suffer the validity of a statute to be questioned on 
the ground of its having been passed or being kept 
alive in opposition to the wishes of the electors. 
The political sense of the word “ sovereignty ” is, it 
is true, fully as important as the legal sense or 
more so. But the two significations, though inti¬ 
mately connected together, are essentially different, 
and in some part of his work Austin has apparently 
confused the one sense with the other. 

“ Adopting the language,” he writes, “ of some of 
“ the writers who have treated of the British constitu- 
tion, I commonly suppose that the present parlia- 
“ ment, or the parliament for the time being, is possessed 
“ of the sovereignty : or I commonly suppose that the 
“ King and the Lords, with the members of the Com- 
“ mons’ house, form a tripartite body which is sove- 
“ reign or supreme. But, speaking accurately, the 
“ members of the Commons’ house are merely trustees 
“for the body by which they are elected and 
“ appointed: and, consequently, the sovereignty 
“ always resides in the King and the Peers, with the 
“electoral body of the Commons. That a trust is 
. “ imposed by the party delegating, and that the party 
“ representing engages to discharge the trust, seems 
“ to be imported by the correlative expressions dehga- 
“ ay^d p>^£SAntati{yn.. It were absurd to suppose 

“that the delegating empowers the representative 
“ party to defeat or abandon any of the purposes for 
“which the latter is appointed: to suppose, for 
“ example, that the Commons empower their repre- 
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“ sentatives in parliament to relinquish their share in chapter 
the sovereigflty to the King and the Loi-ds.’’ * ^ 

Austin owns that the doctrine here laid down by 
him is inconsistent with the language used by writers 
who have treated of the British constitution. It is 
further absolutely inconsistent with the validity of the 
Septennial Act. Nothing is more certain than that 
no English judge ever conceded, or, under the present 
constitution, can concede, that Pailiament is in any 
legal sense a ** trustee ” ® for the electors. Of such d 
feigned “ trust the Courts know nothing. The plain 
truth is that as a matter of law Parliament is the 
sovereign power in the state, and that the “ supposi¬ 
tion ” treated by Austin as inaccurate is the correct 
statement of a legal fact which forms the basis of our ’ 
whole legislative and judicial system. It is, however, 
equally true that in a political sense the electors are 
the most^ important part of, we may even say are 
actually, the sovereign power, since their will is under 
the ^present • constitution sure to obtain ultimate 
obedience. The language therefore of Austin is as 
correct in regard to “political” sovereignty as it is, 
erroneous in regard to what we may term “ legal ” 
sovereignty. The electors are a part of and the pro- 
dominant part of the politically sovereign power. 1 
But the legally sovereign power is assuredly, a^! 
maintained by all the best writers on the constitution, * 
nothing but Parliament 

It may be conjectured that the error of which 

^ Aiutip, Jurisprudmeef i. (4th ed.), p. 253. 

^ This Austin concedes, hut the admission is fatal to the con¬ 
tention that Parli^ent is not in strictness a sovereign. (See Austin 
Jwitprudtnce, i. (Ith ed.), pp, 262, 268.) 
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Parti, (from a lawyer’s point of view) Austin has been 
guilty arises from his feeling, as every person must 
feel who is not the slave to mere words, that Parlia¬ 
ment is (as already pointed out^) nothing like an 
4 omnipotent body, but that its powers are practically 
I limited in more ways than one. And this limitation 
J Austin expresses, not very happily, by saying that 
I the members of the House of Commons are subject 
to a trust imposed upon them by the electors. This, 
however, leads us to our second difficulty, namely, the 
coexistence of parliamentary sovereignty with the 
fact of actual limitations on the power of Parliament. 
Existence As to the actual limitations on the sovereign 
undtatfons powcr of Parliament.—The actual exercise of authority] 
^oUmSi- sovereign whatever, and notably by Parlia>| 

sistentwith ment, is bouiidcd or controlled by two limitations. 
Of these the one is an external, the other is an internal 
limitation. 

c 

External Thc external limit to the real power of a sovereign 
* ” j consists in the possibility or certainty tlfiit his sul^ects, 
or a large number of them, will disobey or resist his 
laws. 

This limitation exists even under the most despotic 
monarchies. A Roman Emperor, or a French King 
during the middle of the eighteenth century, was (as 
,is the Russian Czar at the present day) in strictness a 
“ sovereign ” in the legal sense of that term. He had 
absolute legislative authority. Any law made by him 
was binding, and there was no power in the empire or 
kingdom which could annul such law. It may also be 
true,—though here we are passing from the legal to 
the political sense of sovereignty,—^that the will of an 

* See p. 69, anfe. f 
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absolute monareli is in general obeyed by the bulk of 
his subjects. ^3ut it would be an error to ’suppose 
that the most absolute ruler who ever existed could 
in reality make or change every law at his pleasure. 
Tliat this must be so results from considerations which 
were long ago pointed out by Hume. Force, he 
teaches, is in one sense alwavs on the side of the 
governed, and government therefore in a sense always 
depends upon opinion. "Nothing,” he writes, "appears 
“ more surprising to those, who consider human affairs 
" with a philosophical eye, than the easiness with which 
" the many arc governed by the few; and the implicit 
" submission, with which men resign their own senti- 
" ments and passions to those of their rulers. AVhon 
" we inquire by what means this wonder is effected, wo 
" shall find, that, as force is always on the side of the 
" governed, the governors have nothing to support 
" them but opinion. It is, therefore, on o])iniou only 
" that government is founded ; and this maxim extends 
" to the most despotic and most military governments, 
" as well as to the most free and most popular. The 
" Soldan of Egypt, or the Emperor of Rome, might 
" drive his harmless subjects, like brute beasts, against 
" their sentiments and inclination: But he must, at 
" least, have led his mamahikes or p^'cutorkm bands, 
“ like men, by their opinion.” ^ 

The authority, thdt is to say, even of a despot, 
depends upon the readiness of his subjects or of some 
portion of his subjects to obey his behests; and this 
readiness to obey must always be in reality limited. 
This is shown by the most notorious facts of history. 
None of the early Caesars, could at their pleasure have 
^ Huri|e, Emys, i. (1875 ed.), pp. 109, 110. 
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Parti, subverted the worship or iPundamental institutions 
of the 'Roman world, and when Constantine carried 
through a religious revolution his success was due to 
the sympathy of a large part of his subjects. The 
Sultan could not abolish Mahommedanism. Louis the 
Fourteenth at the height of his power could revoke 
the Edict of Nantes, but he would have fpund it impos¬ 
sible to establish the supremacy of Protestantism, atfd 
for the same reason which prevented James the Second 
from establishing the supremacy of Roman Catholi¬ 
cism. The one king was in the strict sense despotic; 
the other was as powerful as any English monarch. 

\ But the might of each was limited by the certainty of 
\ popular disobedience or opposition. The unwilling¬ 
ness of subjects to obey may have reference not only 
to -great changes, but even to small matters. The 
French National Assembly of 1871 was emphatically 
the sovereign power in France. The majority of its 
members were (it is said) prepared for a r&onarchical 
restoration, but they were not preparecj to restore the 
white flag: the army which would have acquie^ed in 
the return of the Bourbons, would not (it was antici¬ 
pated) tolerate the sight of an anti-revolutionary 
symbol: “ the chassepots would go off of themselves.” 
Here we see the precise limit to the exercise of legal 
sovereignty* and what is true of the power of a 
despot or of the authority of a Constituent assembly is 
specially true of the sovereignty of Parliament; it is 
limited on every side by the possibility of popular 
resistance. Parliament might legally establish an 
Episcopal Church in Scotland; Parliament might 
legally tax the Colonies; Parliament might without 
any breach of law change the succession to the throne 
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or abolish the monarchy; but every one knows that Chapter 
in the present’state of the world the British Parlia- 
ment will do none of these things. In each case» 
widespread resistance would result from legislation 
which, though legally valid, is in fact beyond the 
stretch of Parliamentary power. Nay, more than this, 

^here are thitigs which Parliament has done in other 
times, and done successfully, which a modern Parlia¬ 
ment ■would not venture to repeat. Parliament would 
not at the present day prolong by law the duration of 
an existing House of Commons. Parliament would 
not without great hesitation deprive of their votes 
large classes of Parliamentary electors; and, speaking 
generally. Parliament would not embark on a course 
of reactionary legislation ; persons who honestly blame 
Catholic Emancipation and lament the disestablish¬ 
ment of the Irish Church do not dream that Parlia¬ 
ment coujd repeal the statutes of 1829 or of 1869. 

These examples from among a score are enough to 
sho\s the extdnt to which the theoretically boundless 
sovereignty of Parliament is curtailed by the external 
limit to its exercise, 

j The internal limit to the exercise of sovereignty internal 
I arises from the nature of the sovereign power itself. Kira- 
Even a despot exercises his powers ^n accordance 
with his character, which is itself moulded by the 
circumstances under which he lives, including under 
that head the moral feelings of the time and the 
society to which he belongs. The Sultan could not 
if he would change the religion of the Mahommedan 
world, but if he could do so it is in the very highest 
degree improbable that the head of Mahommedanism 
should wish to overthrow the religion of Mahomet; 
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Parti, the internal check on the exercise of the Sultans 
power is'at least as strong as the exterfial limitation. 

-.People sometimes ask the idle question why the 
Pope does not introduce this or that reform ? The 
true answer is that a revolutionist is not the kind 
of man who hccomes a Pope, and tliat the man who 
Ijecomes a Pope has no wish to be a Kjvolutionish 
Louis the fourteenth could not in all probability have 
estal)li.shed Protestantism as the national religion of 
France; but to imagine Louis the Fourteenth as 
wishing to carry out a Protestant reformation is 
nothing short of imagining him to have been a being 
quite unlike the Grand Monatuptc. Here again the 
internal check works together witli the external check, 
and the influence of the internal limitation is as great 
in the case of a Parliamentary sovereign as of any 
other; perhaps it is greater. Parliament could not 
prudently tax the Colonies; but it is hardly con¬ 
ceivable that a modern Parliament, with tlie history 
of the eighteenth century before its eyes,* should \vdsh 
to tax the Colonies. The combined influence both of 
the external and of the internal limitation on legislative 
sovereignty is admirably stated in Leslie Stephen’s 
Science of Ethics, whose chapter on “Law and Custom ” 
contains one of the best statements to be met with 
of the limits placed by the nature of things on the 
theoretical omnipotence of sovereign legislatures. 

“ Lawyers are apt to speak as though the legisla- 
“ture were omnipotent, as they do not require to go 
“ beyond its decisions. It is, of course, omnipotent 
“ in the sense that it can make whatever laws it pleases, 
“ inasmuch as a law means any rule which has been 
“ made by. the legislature. But from the scientific 
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point of view, the power of the legislature is of course chapter 
strictly limited. It is limited, so to speak, bo’th from 
1“ within and from without; from within, because the 
legislature is the product of a certain social condition, 

“ and determined by whatever determines the society; 

“ and from witlioufc, because the power of imposing 
“ laws is depeydent upon the instinct of subordination, 

“ Vhich is itself limited. If a ledslaturc decided that 
“ all blue-eyed babies should be murdered, the preserva- 
‘‘ tion of blue-eyed babies would be illegal; but legis- 
” lators must go mad before tljcy f;ould pass such a 
“ law, and subjects be idiotic before tliey could sulnnit 
“to it.”' 

Though sovereign power is bounded by an external Limits 
?and an internal limit, neither boundary is very de- JoiLldl 
finitely marked, nor need the two precisely coincide. 

A sovereign may wish to do many things which he 
cither cannot do at all or can do only at great risk of 
serious resistance, and it is on many accounts worth 
observation th^t the exact point at which the external 
limitation begins to operate, that is, the point at which 
subjects will offer serious or insuperable resistance to 
the commands of a ruler whom they generally obey, 
is never fixed with precision. It would be rasb of 
the Imperial Parliament to abolish the Scotch law 
Courts, and assimilate the law of Scotlaucl to that of ^ 
England. But no oilfe can feel sure at what point 
Scotch resistance to such a change would become 
serious. Before the War of Secession the sovereign 
power of the United States could not have abolished 
slavery witliont provoking a civil war; after the War 
of Secession the sovereign power abolished slavery 

1 Leslie Stephen, Science of Ethia^ p. 143. 
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Part L and conferred the electoral franchise upon the Blacks 
without* exciting actual resistance. • 

Bepresenta* In reference to the relation between the external 
^vernment internal limit to sovereignty, representative 

SiBddCTce g<^vemment presents a noteworthy peculiarity. It is 
between this. Thcaimandeffectofsuchffovemmentistoproduce 
andinterufti a coincidence, or at any rate diminish the divergence, 
between the external and the internal limitations on tffe 
exercise of sovereign power. Frederick the Great may 
have wished to introduce, and may in fact have intro- 
duced, changes or reforms opposed to the wishes of his 
subjects. Louis Napoleon certainly began a policy of 
free trade which would not be tolerated by an assembly 
which truly represented French opinion. In these 
instances neither monarch reached the external limit 
to his sovereign power, but it might very well have 
happened that he might have reached it, and have 
thereby provoked serious resistance on the part of his 
subjects. There might, in short, have arisen a diver¬ 
gence between the internal and tlie external check. 
The existence of such a divergence, or (in other v^ords) 
of a difference between the permanent wishes of the 
sovereign, or rather of the King who then constituted 
a predominant part of the sovereign powxr, and the 
permanent wishes of the nation, is traceable in England 
.throughout the whole period beginning with the acces¬ 
sion of James the First and ending with the Eevolu- 
tion of 1688. The remedy for this divergence was 
found in a transference of power from the Crown 
to the Houses of Parliament; and in placing on the 
throne rulers who from their position were induced to 
nriake their wishes coincide with the will of the nation 
expressed through the House of Commons; the differ- 
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ence between the will of fhe sovereign and the will of 

the nation was. terminated by the foundation of a 
system of real representative government. AVhere a t 
Parliament truly represents the people, the divergence» 
between the external and the internal limit to the 
exercise of sovereign power can hardly arise, or if it 
arises, must s^on disappear./ Speaking roughly, the 
permanent wishes of the representative portion of 
Parliament eati hardly in the long run diifer from the 
wishes of the English people, or at any rate of the 
electors; that which the majority of the House of 
Commons command, the majority of the English 
people usually desire. To prevent the divergence 
between the wishes of the sovereign and the wishes 
of subjects is in short the effect, and the only certain 
effect, of bon^ Me representative government. For 
our present purpose there is no need to determine 
whether this result be good or bad. An enlightened 
sovereign Iftis more than once carried out reforms in 
advance of the yvishes of his subjects. This is true 
both of sovereign kings and, though more rarely, of 
sovereign Parliaments. ' But the sovereign who has 
done this, whether King or Parliament, does not in 
reality represent his subjects.^ All that it is here 
necessary to insist upon is that the essential property 
of representative government is to produce*coincidence 
between the wishes of4;he sovereign and the wishes 
of the subjects; to make, in short, the two limitations 
on the exercise of sovereignty absolutely coincident. 
This, which is true in its measure of all real repre¬ 
sentative government, applies with special truth to 
the English House of Commons. 

1 Compare Law and OpiiUon in England^ pp. 4, 5. 
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' 4 

“ The House of Commons, ” writes Burke, was sup- 
“ posed originally to be no'part of the standing govern- 
“ ment of this counti’y. It was considered as a control^ 
*■ issuing immediately from the people, and speedily to 
“ be resolved into the mass from whence it arose. In 
“ this respect it was in the higher part of government 
“ what juries are in the lower. The capacity of a magis- 
“ trate being transitory, and that of a citizen permaneht, 
“ the latter capacity it was hoped would of course pre- 
“ ponderate in all discussions, not only between the 
“ people and the standing authority of the Crown, but 
“ between the people and the fleeting authority of the 
“ House of Commons itself. It was hoped that, being of a 
‘‘ middle nature between subject and government, they 
“ would feel wdth a more tender and a nearer interest 
“ everything that concerned the people, than the other 
“ remoter and more permanent parts of legislature. 

“ Whatever alterations time and the necessary ac- 
“ commodation of business may have introduced, this 
“ character can never be sustained, unless the House of 
“ Commons shall be made to bear some stamp of the 
“ actual disposition of the people at large. It would 
“ (among public misfortunes) be an evil more natural and 
tolerable, that the House of Commons should be in- 
fected with every epidemical phrensy of the people, 
“ as this w^ould indicate some consanguinity, some sym- 
“ pathy of nature with their conistituents, than that they 
“ should in all cases be wholly untouched by the opinions 
and feelings of the people out of doors. By this want of 
sympathythey would cease to be a House of Commons. ” * 

' Burke, fYorks, ii. (1808 ed.), pp. 287, 288. See further in refer¬ 
ence to Parliamentary sovereignty, App. Note III., Distinction between 
a Parliamentary Executive and a Non-Parliamentary Executive. 



CHAPTER II 

PARLIAMENT AND NON-SOVEHEIGN LAW-MAKING BODIES 

In my last chapter I dwelt upon the nature of Par- Chapter 
liamentary sovereignty; my object in this chapter 
is to illustrate the characteristics of such sovereignty Aim of 
by comparing the essential features of a sovereign 
Parliament like that of England with the traits 
which mark non-sovereign law-making bodies. 

A. Characteristics of Sovereign Parliament .— pariia- 
The characteristics of Parliamentary sovereignty may sove-”** 
be deduced fr^m the term itself. But these traits 
are apt to escape the attention of Englishmen, who 
have been so accustomed to live under the rule of 
a supreme legislature, that they almost, without 
knowing it, assume that all legislative bodies are 
supreme, and hardly therefore keep clear before their 
minds the properties of a supreme as contrasted with ^ 
a non-sovereign law-iaaking body. In this matter 
foreign observers are, as is natural, clearer-sighted 
than Englishmen. De Lolme, Gneist, and Toeque- 
ville seize at once upon the sovereignty of Parliament 
as a salient feature of the English constitution, and 
recognise the far-reaching effects of this marked 
peculiarity in our institutions. 
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Part L “ In^ England,” writes Tocqueville, the Parlia- 
ment has an acknowledged right *to modify the 
“constitution; as, therefore, the constitution may 
undergo perpetual changes, it does not in reality 
l“ exist; the Parliament is at once a legislative and 
i“ a constituent assembly.”' 

His expressions are wanting in accuracy, and 
might provoke some criticism, but the description of 
the English Parliament as at once “a legislative 
and a constituent assembly” supplies a convenient 
formula for summing up the fact that Parliament can 
change any law whatever. Being a “legislative” 
assembly it can make ordinary laws, being a “ con¬ 
stituent ” assembly it can make laws which shift the 
basis of the constitution. The results which ensue 
from this fact may be brought under three heads. 

No law First, There is no law which Parliament cannot 

oaonot change, or (to put the same thing somewhat differ- 

cbange. eutly), fundamental or so-called constitutional laws 

are under our constitution changed by the same 
body and in the same manner as other laws, namely, 
by Parliament acting in its ordinary legislative 
character. 

A Bill for reforming the House of Commons, a 
Bill for abolishing the House of Lords, a Bill to give 
« London a municipality, a Bill to make valid marriages 
celebrated by a pretended clergyman, who is found 
after their celebration not to be in orders, are each 
equally within the competence of Parliament, they 
each may be passed in substantially the same manner, 
they none of them when passed will be, legally 

^ Tocqueville, i. (traui^tiou}, p. 96, (Euvret L pp. 166, 

167. 
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Speaking, a whit more sacred or immutable than the Chapter 
others, for they each will be neither more nor less 
than an Act of Parliament, which can be repealed as 
it has .been passed by Parliament, and cannot be 
annulled by any other power. 

Secondlyf There is under the English constitution No dis. 
no marked 01 clear distinction between laws which tween CoW¬ 
are not ftindamental or constitutional and laws which 
are fundamental or constitutional. The very language ““fy 
therefore, expressing the difference between a legis¬ 
lative ” assembly which can change ordinary laws and 
a “ constituent ” assembly which can change not only 
ordinary but also constitutional and fundamental laws, 
has to be borrowed from the political phraseology of 
foreign countries. 

This absence of any distinction between constitu- u^iation 
tional and ordinary laws has a close connection with plriia/* 
the non-existence in England of any written or enacted 
constitutional statute or charter. Tocqueville indeed, 
in common with other writers, apptirently holds the 
unwriften character of the British constitution to 
be of its essence: “ L’Angleterre n'ayant point de 
constitution 4crite, qui peut dire qu’on change sa 
constitution ? ” ^ But here Tocqueville falls into an 
error, characteristic both of his nation and of the 
weaker side of his own rare genius. He has treated^ 
the form of the constitution as the cause of its 
substantial qualities, and has inverted the relation of 
cause and effect. The constitution, he seems to have 
thought, was changeable because it was not reduced 
to a written or statutory form. It is far nearer 
the truth to assert that the constitution has never 

^ Tocqueville, CEuvm CampUtet, i. p. 312. 
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\ each and every part of it is changeable at the will of 
Parliament. When a country is governed under a 
constitution which is intended either to be unchange¬ 
able or at any rate to be changeable only with special 
difficulty, the constitution, which is nothing else than 
the laws which are intended to have a character of 
permanence or immutability, is necessarily expressed 
in writing, or, to use English phraseology, is enacted 
as a statute. Where, on the other hand, every law 
can be legally changed with equal ease or with equal 
difficulty, there arises no absolute need for reducing 
the constitution to a written form, or even for looking 
upon a definite set of laws as specially making up the 
constitution. One main reason then why constitu¬ 
tional laws have not in England been recognised 
under that name, and in many cases have not been 
reduced to the form of a statutory enactment, is that 
one law, whatever its importance, can be passed and 
changed by exactly the same methodlas every other 
law. But it is a mistake to think that the whole law 
of the English constitution might not be reduced to 
writing and be enacted in the form of a constitutional 
code. The Belgian constitution indeed comes very 
near to a written reproduction of the English constitu- 
«. tion, and the constitution of England might easily be 
turned into an Act of Parliailient without suffering 
any material transformation of character, provided 
only that the English Parliament retained—what the 
Belgian Parliament, by the way, does not possess— 
the unrestricted power of repealing or amending the 
constitutional code. 

Thirdly^ There does not exist in any part of the 
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British Empire any person or body of persons, execu- Chapter 
tive, legislative or judicial, which can pronounce void 
any enactment passed by the British Parliament on «itSto 
the ground of such enactment being opposed to the 
constitution, or on any ground whatever, except, of hament 
(iourse, its being repealed by Parliament. 

These the» are the three traits of Parliamentary | 
sovereignty as it exists in England : first, the power | 
of the legislature to alter any law, fundamental or' 
otherwise, as freely and in the same manner as other 
laws; secondly, the absence of any legal distinction 
betw^een constitutional and other laws; thirdly, the 
non-existence of any judicial or other authority having 
the right to nullify an Act of Parliament, or to treat 
it as void or unconstitutional. 

These traits are all exemplifications of the quality Fienbiuty 
which my friend Mr. Bryce has happily denominated stitution. 
the “ flexibility ” ^ of the British constitution. Every 
part of it can be expanded, curtailed, amended, or 
abolished, with equal ease. It is the most flexible 
polity in existence, and is therefore utterly diflerent 
in character from the “ rigid ” constitutions (to use 
another expression of Mr. Bryce’s) the whole or some 
part of w'hich can be changed only by some extra¬ 
ordinary method of legislation. 


B. Characteristics of non-socereign laiv-mahing cbarafiter- 
hodies .—From the attributes of a sovereign legislature non. ” 
it is possible to infer negatively what are the charac- 
teristihs all (or some) of which are the marks of a 
non-sovereign law-making body, and which therefore 


^ See Bryce, Sttidies wi History and Jurisprudence, i. Essay III., 
Flexible and Rigid Constitutions. 
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ordination. 


These signs by which you may recognise the 
subordination of a law-making body are, first, the 
? existence of laws affecting its constitution which 
Isuch body must obey and cannot change; hence, 
secondly, the formation of a marked distinction be¬ 
tween ordinary laws and fundamental laws; and 
lastly, the existence of some person or persons, judicial 
or otherwise, having authority to pronounce upon the 
validity or constitutionality of laws passed by such 
law-making body. 

Wherever any of these marks of subordination 
exist with regard to a given law-making body, they 
prove that it is not a sovereign legislature. 


Meaning of 
term “ law- 


making 

body." 


Observe the use of the vrords “ law-making body.’* 
This term is here employed as an expression which 
may include under one head ^ both municipal bodies. 


^ This inclusion has been made the subject of criticism. 

The objections taken to it are apparently threefipld. 

Fini^ There is, it is said, a certain absurdity in bringing huto one 
class things so different in importance and in dignity as, for example, 
the Belgian Parliament and an English School-board. This objection 
rests on a misconception. It would be ridiculous to overlook the pro¬ 
found differences between a powerful legislature and Ol petty corpora¬ 
tion. But there is nothing ridiculous in calling attention to the points 
which they have in common. The sole matter for consideration is 
whether the alleged similarity be real. No doubt when features of 
«likeness between things which differ from one another both in appear¬ 
ance and in dignity are pointed out, the immediate result is to produce 
a sense of amusement, but the apparent absurdity is no proof that the 
likeness is unreal or undeserving of notice. A man differs from a raK 
But this does not make it the less true or the less worth noting that 
they are both vertebrate animals. m 

Secondly, The powers of an English corporation, it is urged, can in 
general only be exercised reasonably, and any exercise of them is 
invalid which is not reasonable, and this is not trhe of the laws-made, 
,, by the Parliament of a British colony. 

, Iliis pbjection admits of more than one reply. It is not umver- 
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such as railway companies, school-boards, town coun¬ 
cils, and the like, which possess a limited power of 
making laws, but are not ordinarily called legislatures, 
and bodies such as the Parliaments of the British 
Colonies, of Belgium, or of France, which are ordi¬ 
narily called “legislatures,” but are not in reality 
sovereign bodies. 

The reason for grouping together under one name 

sally true that the bye-laws made by a coipuration are invalid unless 
they are reasonable. But let it be assumed for the sake of argument 
that this restriction is always, as it certainly is often, imposed on the 
making of bye-laws. This’concession does not involve the consequence 
that bye-laws do not partake of the nature of laws. All that follows 
from it is a conclusion which nobody quc-’tions, namely, that the 
pcvi'ers of a non-sovereign law-making body may be icstricted in very 
different degrees. 

Thirdly, The bye-laws of a corporation are, it is urged, not laM'-s, 
because they affect only certain persons, e.g. in the case of a railway 
company the pjwsengcrs on the raihvay, and do not, like the laws of a 
colonial legislature, affect all persons coming under the jurisdiction of 
the legislature ; or to put the same objection in another shape, the bye¬ 
laws of a railway company apply, it is urged, only to persons using 
the railway, in addition to the general law of the land by which such 
persons are also bound, whereas the laws, e.g., of the New Zealand 
Parliament constitute the general law of the colony. 

The objection is plausible, but does not mlly show that the simi¬ 
larity insisted upon between the position of a corporation and, e.ij., a 
colonial legislature is unreal. In either case the laws made, Avhether 
by the corporation or by the legislature, apply only to a limited class 
of persons, and are liable to be overridden by the laws of a superior 
legislature. Even in the case of a colony so nearly independent as New 
Zealand, the inhabitants are bound first by the statutes of the Imperial 
Parliament, and in addition thereto by the Acts of’the New Zealand 
Parliament. Tlie very rules which are bye-laws when made by a coi^ 
poration would admittedly*be laws if made directly by Parliament. 
Their character cannot be changed by the fact that they are made by 
the permission of Parliament through a subordinate legislative body. 
The Council of a borough, which for the present prirpose is a better 
example of my meaning than a railway company, passes in accordance 
with the powers conferred upon it by Parliament a bye-law prohibiting 
processions with music oh Sunday. The same prohibition if contained 
in an Act of Parliament would be admittedly a law. It is none the 
leas a law because made by a body which is permitted by l^arliament 
to legislate. 


Chapter 

II. 
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Subordin¬ 
ate bodies. 

Corpora¬ 

tions. 


such very different kinds of “ law-making ” bodies is, 
that by far the best way of clearing up our ideas as 
to the nature of assemblies which, to use the foreign 
formula,^ are “ legislative ” without being “ consti¬ 
tuent,” and which therefore are not sovereign legis¬ 
latures, is to analyse the characteristics of societies, 
such as English railway companies, which possess a 
certain legislative authority, though the' authority is 
clearly delegated and subject to the obvious control 
of a superior legislature. 

It will conduce to clearness of thought if we divide 
non-sovereign law-making bodies into the two great 
classes of obviously subordinate bodies such as cor¬ 
porations, the Council of India, etc., and such legis¬ 
latures of independent countries as are legislative 
without being constituent, i.e, are non-sovereign 
legislative bodies. 

The consideration of the position of^ the non¬ 
sovereign legislatures which exist under the com¬ 
plicated form of constitution knowip as a federal 
government is best reserved for a separate chapter.® 

I. Subordinate Laiv-makiufj Bodies. 

(i.) Corporations .—An English railway company 
us as good an example as can be found of a subordinate 
law-making body. Such a company is in the strictest 
sense a law-making society, for it can under the 
powers of its Act make laws (called bye-laws) for the 
regulation (inter alia) of travelling upon the railway,® 

' See p. 84, ante. ^ See Chap. III. porf. 

^ See especially the Companies Clauses Consolidation Aot^ 1845 
(8 & 9 Viet. c. 20), secs. 103, 108-111. This Act is always embodied 
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and can impose a penalty for the breach of such laws, Chapter 
which can be enforced by proceedings in the Courts. ^ 
The rules therefore or bye-laws made by a company 
within the powers of ^its Act are “ lawsin the 
strictest sense of the term, as any person will dis¬ 
cover to his own cost who, when he travels by rail 
from Oxford ato Paddington, deliberately violates a 
bye-law duly made by the Great Western Railway 
Company. 

But though an English railway company is clearly 
a law-making body, it is clearly a non-sovereign 
law-making body. Its legislative power bears all 
the marks of subordination. 

First, The company is bound to obey laws and 
(amongst others) the Act of Parliament creating the 
company, which it cannot change. This is obvious, 
and need not be insisted upon. 

Secondly, There is the most marked distinction 
between the Act constituting the company, not a line 
of which can •be changed by the company, and the 
bye-laws which, within the powers of its Act, the 
company can both make and change. Here we have 
on a very small scale the exact difference between 
constitutional laws which cannot, and ordinary laws 
which can, be changed by a subordinate legislature, 

^.e. by the company. The company, if we may* 
apply to it the temfe of constitutional law, is not 
a constituent, but is within certain limits a legislative 
assembly; and these limits are fixed by the constitu¬ 
tion of the company. 

Thirdly, The Courts have the right to pronounce, 

in the special Act constituting the company. Its enactments therefore 
form part of the constitution of a railway company. 
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Part I, and indeed are bound to pronounce, on the validity 
■ of the company’s bye-laws; that is, upon the validity, 
or to use political terms, on the constitutionality of 
the laws made by the company as a law-making body* 
Note particularly that it is not the function of any 
Court or judge to declare void or directly annul a 
bye-law made by a railway company. •The function 
of the Court is simply, upon any particular case 
coming before it which depends upon a bye-law made 
by a railway company, to decide for the purposes of 
that particular case whether the bye-law is or is not 
within the powers conferred by Act of Parliament 
upon the company; that is to say, whether the bye¬ 
law is or is not valid, and to give judgment in the 
particular case according to the Court’s view of the 
validity of the bye-law. It is worth while to examine 
with some care the mode in which English judges deal 
with the inquiry whether a particular bye-law is or is 
not within the powers given to the company by Act 
of Parliament, for to understand, thk point goes a 
good way towards understanding the exact way in 
which English or American Courts determine the 
constitutionality of Acts passed by a non-sovereign 
legislature. 

The London and North-Western Railway Company 
•made a bye-law by which ** any person travelling with- 
“ out the special permission of some duly authorised 
“ servant of the company in a carriage or by a train of 
“ a superior class to that for which his ticket was issued 
“is hereby subject to a penalty not exceeding forty 
“shillings, and shall, in addition, be liable to pay his 
“hire according to the class of carriage in which he is 
“ travelling from the station where the train originally 
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started, unless he shows that he had no intention to Chapter 

defraud.” X, with the intention of defrauding the _ 
company, travelled in a first-class carriage instead of 
a second-class carriage for which his ticket was issued, 
and having been charged under the bye-law was con¬ 
victed in the penalty of ten shillings, and costs. On 
appeal by JL,^he Court determined that the bye-law 
was illegal and void as being repugnant to 8 Viet, 
c. 20, s. 103, or in effect to the terms of the Act 
incorporating the company,^ and that therefore X 
could not be convicted of the offence charged against 
him. 

A bye-law of the South-Eastern Railway Company 
required that a passenger should deliver up his ticket 
to a servant of the company when required to do so, 
and that any person travelling without a ticket or 
failing or refusing to deliver up his ticket should be 
required to pay the fare from the station whence the 
train originally started to the end of his journey. X 
had a railway ticket enabling him to travel on 
the South-Eastern Railway. Having to change 
trains and pass out of the company’s station he 
was asked to show his ticket, and refused to do so, 
but without any fraudulent intention. He was 
summoned for a breach of the bye-law, and convicted 
in the amount of the fare from the station whence th^ 
tiain started. The Queen’s Bench Division held the 
conviction wrong on the ground that the bye-law was 
for several reasons invalid, as not being authorised 
by the Act under which it purported to be made.* 

^ JDtfMit V. Z. & N.’W‘.*Ry. Co.^ 7 Q. B. D. 32. 

' 3 Saundwa v. S.-E, By, Co.^ 6 Q. R D. 466. Compare B&iiham 
▼. HoyUi 3 Q. B. D. 289, and L. B, d S. 0. By. Co. v. WatsoUf 3 
C P. D. 429 ; 4 C. P. D. <C. 118. 



94 


THE SOVEREIGNTY OF PARLIAMENT 


Part I. Now in these instances, and in other cases where 
the Courts pronounce upon the validity of a bye-law 
made by a body (e.g. a railway company or a school- 
board) having powers to make bye-laws enforceable 
by penalties, it is natural to say that the Courts 
pronounce the bye-laws valid or invalid. But this is 
not strictly the case. What the judges determine is 
not that a particular bye-law is invalid, for it is not 
the function of the Courts to repeal or annul the 
bye-laws made by railway companies, but that in a 
proceeding to recover a penalty from X for the breach 
of a bye-law judgment must be given on the basis of 
the particular bye-law being beyond tlie powers of 
the company, and therefore invalid. It may indeed 
be thought that the distinction between annulling a 
bye-law and determining a case upon the assumption 
of such byc-law being void is a distinction without a 
difference. But this is not so. The distinction is 
not without importance even when dealing with the 
question whether JT, who is alleged toJiave broken a 
bye-law made by a railway company, is liable to pay 
a fine; it is of first-rate importance when the question 
before the Courts is one involving considerations of 
constitutional law, as for example when the Privy 
Council is called upon, as constantly happens, to 
determine cases which involve the validity'or con¬ 
stitutionality of laws made by the Dominion Parlia¬ 
ment or by one of the provincial Parliaments of 
Canada. The significance, however, of the distinction 
will become more apparent as wo proceed with our 
subject; the matter of consequence now is to notice 
the nature of the distinction, and to realise that when 
a Court in deciding a given case considers whether 



NON-SOVEREIGN LAW-MAKING BODIES 


95 


V V 

a bye-law is, or is not, valid, the Court does a Chapter 

different thing from affirming or annulling t*he bye-_ 

law itself. 

(ii.) Legislative Council of British /nc?/a.^^Laws Councilor 
are made for British India by a Legislative Council India, 
having very wide powers of legislation. This Council, 
or,as it is technically expressed, the “Governor-General 
in Council,” can pass laws as important as any Acts 
passed by the British Parliament. But tlic authority 
of the Council in the way of law-making is as com¬ 
pletely subordinate to, and as much dependent upon. 

Acts of Parliament as is the power of the London and 
North-Western Railway Company to make bye-laws. 

The legislative powers of the Governor-General', 
and his Council arise from definite Parliamentary, 
enactments.^ These Acts constitute what may be 
termed as regards the Legislative Council the con¬ 
stitution of India. Now observe, that under these 
Acts the Imdian Council is in the strictest sense a non- 
sovereign legislative body, and this independently of 
the feet that the laws or regulations made by the 
Governor-General in Council can bo annulled or dis¬ 
allowed by the Crown; and note that the position of 
the Council exhibits all the marks or notes of legis¬ 
lative subordination. 

First, The Council is bound by a large number oC 
rules which cannot be changed by the Indian legis- 

1 See Ilbert, Government of India, pp. 199-2J6, Digest of Statutory 
Enactments, ss. 60*69. 

2 The Government of India Act, 1833 (3 & 4 Will. IV. c. 85), ss. 

46-48, 61, 62 ; The Indian Councils Act, 1861 (24 & 25 Viet. c. 67), 

88 . 16-26 ; The Government of India Act, 1865 (28 & 29 Viet c. 17). 

The Indian Council is in some instances under Acts of Parliament., 
e.g. 24 & 26 Viet c. 67 ; 28 & 29 Viet. c. 17 ; 32 & 33 Viet c. 98, 
empowered to legislate for persons outside India. 
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p«rt I. lative body itself, and whicli can be changed by the 
superior power of the Imperial Parliament* 

Secondly, The Acts themselves from which the 
Council derives its authority cannot be changed by 
the Council, and hence in regard to the Indian 
legislative body form a set of constitutional or fun¬ 
damental laws, which, since they cannat be changed 
by the Council, stand in marked contrast with the 
laws or regulations which the Council is empowered 
to make. These fundamental rules contain, it must 
be added, a number of specific restrictions on the 
subjects with regard to which the Council may legis¬ 
late. Thus the Governor-General in Council has no 
power of making laws which may affect the authority 
of Parliament, or any part of the unwritten laws or 
constitution of the United Kingdom, whereon may 
depend in any degree the allegiance of any person 
to the Crown of the United Kingdom, or the sove¬ 
reignty or dominion of the Crown over any part of 
India. ^ • 

' Thirdly, The Courts in India (or in any ‘other 
part of the British Empire) may, when the occasion 
arises, pronounce upon the validity or constitutionality 
of laws made by the Indian Council. 

The Courts treat Acts passed by the Indian Council 
precisely in the same way in which the King’s Bench 
* Division treats the bye-laws of a railway company. 
No judge in India or elsewhere ever issues* a decree 
which declares invalid, annuls, or makes void a law 
or regulation made by the Governor-General in 
Council. But when any particular case comes before 
the Courts, whether civil or criminal, in which the 
1 See 24 S!5 Viet c. 67, fc 2^. ' 
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rights or liabilities of any party arc aflfected by the 
legislation of the Indian Council, the Court may have 
to consider and determine with a view to the particular 
case whether such legislation was or was not within 
the legal powers of the Council, which is of course the 
same thing as adjudicating as regards the particular 
case in hand upon the validity or constitutionality 
of «the legislation in question. Tims suppose that 
X is prosecuted for the breach of a law or regula¬ 
tion passed by the Council, and suppose the fact to 
be established past a doubt that X has broken this 
law. The Court before which tlie proceedings take 
place, which must obviously in the ordinary course 
of tilings be an Indian Court, may be called upon to 
consider whether the regulation which X has broken 
is within the powers given to the Indian Council b}^ 
the Acts of Parliament making up the Indian con¬ 
stitution. If the law is within such powers, or, in 
other words, "is constitutional, the Court will by giving 
judgment against X give full effect to the law, just 
as effect is given to the bye-law of a railway company 
by the tribunal before whom an offender is sued 
pronouncing judgment against him for the penalty. 
If, on the other hand, the Indian Court deem that 
the regulation is ultra vires or unconstitutional, they 
will refuse to give effect to it, and treat it* as void by 
giving judgment for tlyi defendant on the basis of 
the regulation being invalid or having no legal 
existence. Oh this point the Empress v. Burah^ 
is most, instructive. The details of the case are 
immaterial; the noticeable thing is that the High 


Chapter 

n. 


1 3 Inti. L. K. (Calcutta Series), p. 63. 
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Court held a particular legislative enactment of the 
Governor-General in Council to be in excess of the 
authority given to him by the Imperial Parliament 
and therefore invalid, and on this ground entertained 
an appeal from two prisoners which, if the enactment 
had been valid, the Court would admittedly have 
been incompetent to entertain. The . Privy Council, 
it is true, held on appeal ^ that the particular enact¬ 
ment was within the legal powers of the Council and 
therefore valid, but the .duty of the High Court of 
Calcutta to consider whether the legislation of the 
Governor-General vras or was not constitutional, was 
not questioned by the Privy Council. To look at 
the same thing from another point of view, the 
Courts in India treat the legislation of the (iovernor- 
Geiieral in Council in a way utterly different from 
that in which any English Court can treat the Acta 
of the Imperial Parliament. An Indian tribunal 
may be called upon to say that an A6t passed by 
the Governor-General need not be ojbeyed because it 
is unconstitutional or void. No British Cefurt can 
give judgment, or ever does give judgment, that an 
Act of Parliament need not be obeyed because it 
is unconstitutional. Here, in short, we have the 
essential difference between subordinate and sovereign 
legislative power.” ’ 

(iii.) English Colonies mith Representative and 
Responsible Governments ,—Many English colonies, 
and notably the Dominion of New Zealand (to which 
country our attention had, best for the sake of 

^ Reg. V. Burahf 3 App. Caa. 889, 

* See especially Emprm v. Burah and Book Singh^ 3 Ind. L, E. 
{Calcutta Series, 1878^ 63, 86-89, for the judgment of Markby J. 
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clearness be specially directed), possess representative Chapter 
assemblies which occupy a somewhat peculiar position. 

The Parliament of the Dominion of New Zealand Powers 
exercises 
ordinary 

Parliament of the United Kingdom. It makes and 
repeals laws, i# puts Ministries in power and dismisses 
them from office, it controls the general policy of the 
New Zealand Government, and generally makes its 
will felt in the transaction of .'iffairs after the manner 
of the Parliament at Westminster. An ordinary 
observer would, if he looked merely at the everyday 
proceedings of the New Zealand legislature, find no 
reason to pronounce it a whit less powerful within its 
sphere than the Parliament of the United Kingdom. 

No doubt the assent of the Governor is needed in 
order to turn colonial Bills into laws; and further 
investigation would show our in<piirer that for the 
validity of any colonial Act there is required, in 
addition to the<isseut of the Governor, the sanction, 
cither express or' implied, of the Crown. But tliese 
assents are constantly given almost as a matter of 
course, and may be compared (though not with 


exerciHed 


throughout that country^ many of the by colonial 
powers of a sovereign assembly such as the 


^ No colonial legislatui’e has as such any authority beyond the 
territorial limits of the colony. This forms a considelable restriction 
on the powers of a colonial Parliament, and a great part of the 
imperial legislation for the coionies' arises from the Act of a colonial 
legislature having, unless given extended operation by some imperial 
statute; no effect beyond the limits of the colony. 

In various instances, however, imperial Acts have given extended 
power of legislation to colonial legislatures. Sometimes the imperial 
Act authorises a colonial legislature to make laws on a specified 
subject with extra-territorial operation [i,g. the Merchant Shipping Act, 
1894, ss. 478, 736, 730]. Sometimes an Act of the colonial legislature 
is given the force of law throughout British dominions. (Compare 
Jenkyus, British, Muh and Jurisdiction beyond the Seas^ p. 70.) 
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absolute correctness) to the Crown’s so-called veto ” 
or right of refusing assent to Bills which have passed 
through the Houses of Parliament. 

Yet for all this, when the matter is further looked 
into, the Dominion Parliament (together with other 
colonial legislatures) will be found to be a non¬ 
sovereign legislative body, and bears decisive marks 
,of legislative subordination. The action of tlie 
|Dominion Parliament is restrained by laws which 
‘it cannot change, and are changeable only by the 
Imperial Parliament; and further. New Zealand Act.s, 
even when assented to by the Crown, are liable to be 
treated by the Courts in New Zealand and elsewhere 
throughout the British dominions as void or uncon¬ 
stitutional, on the ground of their coming into con¬ 
flict with laws of the Imperial Parliament, which the 
colonial legislature has no authority to touch.^ 

That this is so becomes apparent the moment 
wc realise the exac.t relation between colonial and 
Imperial laws. The matter is wocth some little 
examination, both for its own sake and fcr the 
sake of the light it throws on the sovereignty of 
Parliament. 

1 Aa also upon the ground of their being in strictness ultra vires, 
i.e. beyond the powers conferred upon the Dominion legislature. This 
is the ground why a colojiial Act is in general void, in so far as it is 
intended to operate beyond the territory,^of the colony. “ In 1 W9» the 
Supreme Court of New Zealand held that the Fdreigh OStenders 
Apprehension Act, 1863, of that colony, which authorise the deporta¬ 
tion of persons charged with indictable misdeme^burs in other 
colonies, was beyond the competence of the Nair Zealand legislature, 
' for it involved detention on the high seas,^ which the legHlature could 
not authorise, as it could legislate only for peac^ order, and good 
government within the limits of the colony.” Jenfyns, British Rule 
and Jurisdiction beyond the Seas, p. 70, citing Jn re Glekh. Ollivier 
Bell and Fitzgerald’s N. Z. Rep., ,S. C. p. 39. 
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The charter of colonial legislative independence is Chapter 
the Colonial Laws Validity Act, 1865.^ * _iL_ 

This'statute seems (oddly enough) to have pa&sed colonial 
through Parliament without discussion; but it per- 
manently defines and extends the authority of colonial 
legislatures, and its main provisions are of such im¬ 
portance as t« deserve verbal citation :— 

“ Sec. 2. Any colonial law which is or shall be in 
“ any respect repugnant to the provisions of any Act 
“ of Parliament extending to the colony to which 
“ such law may relate, or repugnant to any order or 
“ regulation made under authority of such Act of 
Parliament, or having in tlic colony the force and 
“ elfect of such Act, shall be read subjevrt to such 
“ Act, order, or regulation, and shall, to the extent of 
“ such repugnancy, but not otherwise, be and remain 
absolutely void and inoperative. 

3. No colonial law shall be or be deemed to 
liave been void or inoperative on the ground of 
“ repugnancy ^o the law of England, unless the same 
“ shall be repugnant to the provisions of some such 
“Act of Parliament, order, or regulation as afore- 
said. 

“ 4. No colonial law, passed with the concurrence 
of or assented to by the Governor of any colony, or 
“ to be hereafter so passed or assented to, shall be or 
“be deemed to have been void or inoperative, by 
“reason only of any instructions with reference to 
“such law or, the subject thereof which may have 
“been given W such Governor'by or on behalf qf 
“ Her Majesty, by any instrument other than the 

^ 28 & 29 Viet. c. 63. See on this euaotment, 3evikym, British 
Buie and ^arisdidion beyond the pp. 71, 72. ,, ^ 
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thp: true nature of constitutional law 

Great critics,” writes Burke in 1791, ** have taught us optimistic 
‘‘one essential rule. . . . It is this, that if ever we should KugUsh 
“ find ourselves disposed not to admire those writers 
“ or artists, Livy and Virgil for instance, Raphael or 
“ Michael Angelo, whom all the learned had admired, 

“ not to follow our own fancies, but to study them until 
“ we know how and what we ought to admire; and if 
“ we cannot arrive at this combination of admiration 
“ with khov4edge, rather to believe that we are dull, 

“ than that the rest of the world has been imposed on. 

“ It is as good a rule, at least, with regard to this ad* 

“ mired constitution (of England). We ought to under- 
“ stapd it according to our measure ; and to venerate 
“where we are not able presently to comprehend.”^ 

“No unbiassed observer,” writes Hallam in 1818, 

** who derives pleasure from the welfare of his species, ' 
“can fail to consider the long and uninterruptedly in- 
“ creasing prosperity of England as the most beautiful 
** pbrnnomenon in the history of mankind. Climates 
“ more propitious.may impart more largely the mere 
“ enjoyments of existence; but in no other region have 
1 Bttfke, Works^ iii. (1872 ed-X p. 114. 
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‘ . ' 

“ the benefits that political institutions can co;afer been 

“ diffused over so extended a population ;onor have any 
“ people so well reconciled the discordant elements of 
*•' wealth, order, and liberty. These advantages are 
“ surely not owing to the soil of this island, nor to the, 
latitude in which it is placed ; but to the spirit of its 
“ laws, from which, through various means, the char- 
“ acteristic independence and industriousness of our 
“ nation have been derived. The constitution, there- 
“ fore, of England must be to inquisitive men of all 
“ countries, fai* more to ourselves, an object of superior 
“ interest; distinguished, especially, as it is from all 
’* free governments of powerful nations, which history 
has recorded, by its manifesting, after the lapse of 
“ several centuries, not merely no symptom of irre- 
trievable decay, but a more expansive energy,” ** 
These two quotations from authors of equal though 
of utterly different celebrity, recall with singular 
fidelity the spirit with which our grandfathers and 
our fathers looked upon the institutions ‘ of their 
country. The constitution was to them, in the quaint' 
language of George the Third, “ the most perfect of 
human formations”;^ it was to them not a mere 
polity to be compared with the government of any 
other state, but so to speak a sacred mystery of states¬ 
manship ; it “ had (as we have all heard from ouryouth 
fup) not been made but had grown ” ; it was the fruit 
not of abstract theory but of that instinct which (it is 
supposed) has enabled Englishmen, and especially un- 

1 Hallam, Middle Agee (12th ed.), ii. p. 267, Nothing gives a more 
vivid idea of EngUah Sentiment with regard to the conetitation towards 
the end of the eighteenth century than the satirical p^tiire of national 
pridf to be found in Ooldsmith’a Citizen of the World, Letter IV, 
s See Stanhope, Life of Pitt, i. App. p. 10. ® 
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... * . 
civilised Englishmen, to^juild up sound and lasting insti¬ 
tutions, much as bees coiLstruct a honeycomb, without 
undergoing the degradation of understanding the prin¬ 
ciples onwhich they raise a fabric more subtlely wrought 
• tham any work of conscious art. The constitution was 
marked by more than one transcendent quality which in 
^ the eyes oiour fathers raised it far above the imitations, 
counterfeits, or parodies, which have been set up during 
the last hundred years throughout the civilised world; 
no precise date could be named as the day of its birth ; 
no definite body of persons could claim to be its creators, 
no one could point to the document which contained 
its clauses; it was in short a thing by itself, which 
Englishmen and foreigners alike should “ venerate, 
where they are not able presently to comprehend.” 

The present generation must of necessity look on Modem 
the c6nstitution in a spirit different from the senti- 
ment either of 1791 or of 1818. We cannot share the 
religious enthusiasm of Burke, raised, as it was, to the 
temper Sf fanatical adoration by just hatred of those 
“ doctors of the modern school,” who, when he wrote, 
were renewing the rule of barbarism in the form of the 
reign of terror; we cannot exactly echo the feiwent 
self-complacency of Hallam, natural as it was to an 
Englishman who saw the institutioi^s of England 
standing and flourishing, at a time when the att^ptg 
of foreign reformers to combine freedom with order 
had ended in ruin. At the present day students of 
the constitution wish neither to criticise, nor to vene¬ 
rate, but to understand; and a professor whose duty 
it is to lecture on* constitutional la^v, must feel that he 
is called upon to perfoim the part neither of a critic 
nor of an apologist, nor of an eulogist,, but simply of 
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an expounder; liis duty is 'neither to attf^ck nor 
to defend the constitution, but simply*, to explain 
its laws. He must also feel that, however attractive 
be the mysteries of the constitution, he has good 
reason to envy professors who belong to countries, 
sueh as France, Belgium, or the United States, en¬ 
dowed with constitutions of which the term^ are to be 
found in printed documents, knowm to all citizens and 
accessible to every man who is able to read. What¬ 
ever may be the advantages of a so-called “ unwritten 
constitution, its existence imposes special difficulties 
on teachers bound to expound its provisions. Any 
one will see that this is so who compares for a moment 
the position of writers, such as Kent or Story, wffio 
commented on the Constitution of America, with the 
situation of any person who undertakes to give instruc¬ 
tion in the constitutional law of England. 

When these distinguished jurists delivered, in the 
form of lectures, commentaries upon the Constitution 
of the United States, they knew precisely What w’as 
the subject of their teaching and what was the proper ^ 
mode of dealing with it. The theme of their teaching 
was a definite assignable part of the law of their 
country; it was recorded in a given document to 
which all the \yorld had access, namely, “ the Consti¬ 
tution of the United States established and ordained 
by the People of the United States.” The articles of 
this constitution fall indeed far short of perfect logical 
arrangement, and lack absolute lucidity of expression; 
but they contain, in a clear and intelligible form, 
the fundamental law of the Union. This law (be 
it noted) is made and can only be altered or repealed 
in a way different from the method by which other 
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enactnipiits are niad& or altered; it stands forth, 
therefore, as a separate subject for study; it deals 
with the legislature, the executive, and the judiciary, 
and, by its provisions for its own amendment, in¬ 
directly defines the body in which resides the legisla¬ 
tive so^?ereignty of the United States. Story ^nd 
Kent thejrefore knew with precision the nature and 
limits of the department of law on which they in¬ 
tended to comment; they knew jilso w’hat was the 
method required for the treatment of their topic. 
Their task as commentators on the constitution was 
in kind exactly similar to the task of commenting on 
any other branch of American jurisprudence. The 
American lawyer has to ascertain the meaning of the 
Articles of the Constitution in the same way in which 
he tries to elicit the meaning of any other enactment. 
He must be guided by the rules of grammar, by his 
knowledge of the common law, b)?’ the light (occa-- 
sionalJy) thrown on American legislation by American 
history^ an^ by the conclusions to be deduced from a 
careful study of judicial decisions. The task, in short, 
which lay before the great American commentators 
was the explanation of a definite legal document in 
accordance with the received canons of legal interpre¬ 
tation. Their work, difticult as it might prove, was 
work of the kind* to which lawyers are accustomed, 
and could be achieved by the use of ordinary legal 
methods. Story and Kent indeed were men of extra¬ 
ordinary capacity ; ad, however, w’ere our own Black- 
stone, and at least one of Blackstone’s editors. If, as 
is undoubtedly the case, the American jurists have 
produced ctSmmentaries on the constitution of the 
United States ui;terly unlike, and, one, must in truth 
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add, vastly superior to, any coaimentaries on ^le con¬ 
stitutional law of England, their success is partly due 
to the possession of advantages denied to the English 
commentator or lecturer. His position is entirely 
different from that of his American rivals. He may 
seai*ch the statute-book from beginning to end, but he 
will find no enactment which purports to contain the 
articles of the constitution; he will not possess any 
test by which to discriminate laws which are constitu¬ 
tional or fundamental from ordinary enactments; he 
will discover that the very term “ constitutional law,” 
which is not (unless my memory deceives me) ever 
employed by Blackstone, is of comparatively modern 
origin; and in short, that before commenting on the 
law of the constitution he must make up his mind 
what is the nature and the extent of English constitu¬ 
tional law.^ 

His natural, his inevitable resource is to recAir to 
writers of authority on the law, the history," or the 
practice of the constitution. He will fipd (it must 
be admitted) no lack of distinguished guides; he may 
avail himself of the W'orks of lawyers such as Black- 
stone, of the investigations of historians such as 
Hallam or Freeman, and of the speculations of philo¬ 
sophical theorists such as Bagehot or Hearn. From 
each class he may leam much", but,for reasons which 

' * See this point brought out with great clearness by Momsieur 
Boutmy, Alludes de Droit Comtittdionnd (2nd ed.), p. English i^ans- 
lation, p. 8. Monsieur Boutmy well points 'out that the aourc^ of 
English constitutional law may be considered fourfold, namely—(1) 
Treaties or Quasi-Treaties, U. the Acts of Union; (2) The Common 
Law; (3) Solemn Agreements (pacts), B.g. the Bill of Rights; (4)' 
Statutes. This mode of division is not exactly that which would be 
naturally adopte4 by an English writer, but it calls attention to dis¬ 
tinctions often overlooked between the different sources of English 
conatifuUonal law. % 
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I am abcwt to lay befor§ you for consideration, be is 
liable to be led by each class of authors somewhat 
astray in his attempt to ascertain the field of his 
labours and the mode of working it; he will find, 
•unless he ^ can obtain some clue to guide his steps, 
that the whole province of so-called “ constitutional 
Jaw ” is a •sort of maze in which the wanderer is 
perplexed by unreality, by antiquarianism, and by 
conventionalism. 

Let us turn first to the lawyers, and as in duty 1 . uw. 
bound to Blackstone. of 

Of constitutional law as such there is not a word 
to be found in his Comvientaries. The matters which 
appear to belong to it are dealt with by him in the stone, 
main under the head Rights of Persons. The Book 
which is thus entitled treats (inter alia) of the 
Parliament, of the King and his title, of master and 
servant, ^f husband and wife, of parent and child. 

The aiTangement is curious and certainly does not 
bring into view the true scope or character of consti¬ 
tutional law. This, however, is a trifle. The Book 
contains much real learning about our system of 
government. Its true defect is the hopeless confusion 
both of language and of thought, introduced into the 
whole subject of constitutional law by Blackstone’s 
habit—common to all the lawyers of his time—of 
applying old and inapplicable terms to new institu¬ 
tions, and especially of ascribing in words to a modern 
and constitutional King the whole, and perhaps more 
titan the whole, of the powers actually possessed and 
exercised by JVilliam the Conqueror. 

We are next,” writes Blackstone, “ to consider 
** those branches of the royal prerogative, which invest 

m 



8 


OUTLINE OF subject 


“ thus oui; sovereign lord, thus*all-perfect and knmortal 
“ in liis kingly capacity, with a number of authorities 
and powers; in the exertion whereof consists 
“ the executive part of government. This is wisely 
“placed in a single hand by the British constitution,* 
“ffor the sake of unanimity, strength, and dispatch. 
“Were it placed in many hands, it would be subject 
“ to many wills : many wills, if disunited and drawing 
‘‘ different ways, create weakness in a government; and 
“ to unite those several wills, and reduce them to one, is 
“ a work of more time and delay than the exigencies of 
“ state will afford. The King of England is, therefore, 
“ not only the chief, but properly the sole, magistrate 
“ of the nation ; all others acting by commission from, 
“ and in due subordination to him ; in like manner as, 
“ upon the great revolution of the Roman state, all the 
“ powers of the ancient magistracy of the common- 
“ wealth were concentrated in the new Empetor: so 
“ that, as Gravina expresses it, in ejus unius persona 
“ veteris reipuhlicae vis otque majestas pfST cumulatas 
“ magistratuum potestates exprimehatiir” ^ 

The language of this passage is impressive ; it 
stands curtailed but in substance unaltered in 
Stephen’s Commentaries. It has but one fault; the 
statements it pontains arc the direct opposite of the 
^truth. The executive of England is in fact placed 
! in the hands of a committee called the Cabinet. If 
there be any one person in whose single hand the 
power of the State is placed, that one person is not the 
King but the chairman of the committee, known as 
the Prime Minister. Nor can it b^ urged that 
Blackstone's description of the royal authority was a 
* Blackstone, Gommmtarieis^ i. f). 250. 
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true accownt of the powers of the King at the time when 
Blackstone wrote. George the Third enjoyed far more 
real authority than has fallen to the share of any of 
his descendants. But it would be absurd to. maintain 
•that the language I have cited painted his true posi¬ 
tion. The terms used by the commentator were, wlmn 
he used th»m, unreal, and known ^ to be so. They 
have become only a little more unreal during the cen¬ 
tury and more which has since elapsed. “ The King,” 
he writes again, ** is considered in domestic affairs . . . 
“ as the fountain of justice, and general conservator 
“ of the peace of the kingdom. . . . He therefore 
“ has alone the right of erecting courts of judicature : 
“ for, though the constitution of the kingdom hatli en- 
“ trusted him with the whole executive power of the 


’ The following passage from Paley’s Moral Philosophyt published 
in 1785, is full of instruction. “In the British, and possibly in all 
“ other oonstitutions, there exi-sts a wide dilference between the actual 
“ state of tile government and the theory. The one results from the 
“ other ; but still they are different. When we contemplate the theor-y 
“ of the Bnlish government, we see the King invested with the most 
abslMute personal impunity ; with a power of rejecting laws, >vhich 
“ have been resolved upon by both Houses of Parliament; of conferring 
“ by his charter, upon any set or succession of men lie pleases, the 
“ privilege of sending representatives into one House of Parliament, as by 
“his immediate appoiutment he can place whom he will in the other. 
“ What is this, a foreigner might ask, but a more circuitous despotism 'I 
“ Yet, when we turn our attention from the legal existence to the actual 
“ exercise of royal authority in England, we see these formidable pre- 
“ rogatives dwindled into mere ceremonies ; and in their ste^d, A sure 
‘ and commanding influence, of w'hich the c*<JUStitution,it seems, is totally 
“ ignorant, growing out of that enormous patronage, which the increased 
“ extent and opulence of the Empire has placed in the disposal of the 
“ executive magistrate.”—Paley, Moral Philosophy^ Book vi. cap. vii. 
The whole chapter whence this passage is taken repays study. Paley sees 
/ar more clearly into the true nature of the then existing constitution 
than did Blackstone. It is further noticeable that in 1785 the power 
to create I^arlianllntary boroughs was still looked upon as in theory an 
existing prerogative of the Crown. The power of the Crown was still 
large, and rested in fact upon the possession of enormous patronag^ 
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“ laws, it is impossible, as \\*ell as impropei!^ that he 
“ should personally carry into execution this great and 
“ extensive trust: it is consequently necessary, that 
“ courts should be erected to assist him in executing this 
“ power; and equally necessary, that if erected, they* 
“gshould be erected by his authority. And hence it is, 
“ that all jurisdictions of courts are either mediately 
“ or immediately derived from the Crovrii, their pro- 
“ ceedings run generally in the King's name, they pass 
“under his seal, and are executed by his officers."^ 
Here we are in the midst of unrealities or fictions. 
Neither the King nor the Executive has anything to 
do with erecting courts of justice. We should rightly 
conclude that the whole Cabinet had gone mad if 
to-morrow’s Gazette contained an order in council not 
authorised by statute erecting a new Court of Appeal, 
It is worth while here to note what is the true injury 
to the study of law produced by the tendency of 
Blackstone, and other less famous constitufionalists, 
to adhere to unreal expressions. The«evfl is not 
merely or mainly that these expressions exaggerate* 
the power of the Crown. For such conventional 
exaggeration a reader could make allowance, as easily 
as we do for ceremonious terms of respect or of social 
courtesy. The harm wrought is, that unreal language 
obscures or conceals the true extent of the powers, 
both of the King and of the Government. No one, 
indeed, but a child, fancies that the King sits 
crowned on his throne at Westminster, and in his 
own person administers justice to his subjects. But 
the idea entertained by many educated men that an 
English King or Queen reigns without* taking any 

^ Blackstone, CmvmmtarieB^ i. p» 267. 
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part in th^ government of. the country,*is not less far 
from the truth than the notion that Edward VIL 
ever exercises judicial powers in what are called his 
Courts. The oddity of the thing is that to most 
Englishmen the extent of the authority actually 
exercised by the Crown—and the same remark applies, 
(in a great measure) to the authority exercised by the 
Prime Minister, and other high officials—is a matter of 
conjecture. We have all learnt from Blackstone, and 
writers of the same class, to make such constant use 
of expressions which we know not to be strictly true 
to fact, that we cannot say for certain what is the 
exact relation between the facts of constitutional 



government and the more or less artificial pliraseology 
under which they are concealed. Thus to say that 
the King appoints the Ministry is untrue; it is also, 
of course, untrue to say that he creates courts of 
justice; but these two untrue statements each bear a 
very different relation to actual facts. ]\loreover, of 
the powers*asq*ibed to the Crown, some are in reality 
ei^brciSed by the Government, whilst others do not in 
truth belong either to the King or to the Ministry. The 
general result is that the true position of the Crown as 
also the true powers of the Government are concealed 
under the fictitious ascription to the sovereign of 
political omnipotence, ^and the reader of, say, the fijst 
Book of Blackstone, can hardly discern the facts of * 
law with which it is filled under the unrealities of the 


language in which these facts find expression. 

JLet us turn from the formalism of lawyers to the ir. Histo- 
truthfulness of our .constitutional historians. 


Here a stufient or professor troubled about the anSquar?- 
nature of constitutipnal law finds himself surrounded 
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by a crowd of eminent iiastructors. He .may avail 
himself of the impartiality of Hallan^: he may dive 
into the cxhaustless erudition of the Bishop of Oxford: 
he will discover infinite ijarliamentary experience in 
the pages of Sir Thomas May, and vigorous common 
jsense, combined with polemical research, in Mr, Free¬ 
man’s Growth of the English Constit'ti^ion. Let us 
take this book as an excellent type of historical con¬ 
stitutionalism. The Grotvth of the English Constitu- 
tion is known to every one. Of its recognised merits, 
of its clearness, of its accuracy, of its force, it were 
useless and impertinent to say much to students who 
know, or ought to know, every line of the book from 
beginning to end. One point, however, deserves 
especial notice. Mr. Freeman’s highest merit is his 
unrivalled faculty for bringing every matter under 
discussion to a clear issue. He challenges his readers 
to assent or deny. If you deny you must s1k)w good 
cause for your denial, and hence may leiirn fully as 
much from rational disagreement with* out author as 
from unhesitating assent to his views. Take,*theh, 
the Growth of the English Constitution as a first-rate 
specimen of the mode in which an historian looks at 
the constitution. What is it that a lawyer, whose 
object is to acquire the knowledge of law, will learn 
frgm its pag*es ? A few citatioijs from the ample and 
excellent head notes to the first two chapters of the 
w'ork answer the inquiry. 

They run thus :— 

Hie Lamlesgemeinden of Uri and Af^enT^i 
their hearrng on English Constitvtioned History; 
political elemertts common to the wholeTeutonic race ; 
monarchic^ aristocratic^ and democratic elements to 
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he found from the heginnhig; the three classes^ of men, 
the noble, the to^nmon freeman, and the slave; uni- 
versal prevalence of slavery; the Teutonic institutions 
common to the whole Aryan family; tvitness of 
Homer; description of the German Assemblies by 
Tacitus; continuity of English institutions : English 
npbtionality fsbssumed ; Teutonic institutions brought 
into Britain by the English conquerors; effects of the 
settlement on the conquerors: probable increase of 
slavery; ■ Earls and Churls; growth of the kingly 
power; nature of kingship; special sanctity of the 
King; immemorial distinction bettveen Kings and 
Ealdoymen. . . , Grad'Ufxl growth of the English 
constitution,; neiv laws seldom called for; importance 
of precedent; return to early principles in modern 
legislation; shrinking up of the ancient national 
Assemblies; constitution of the Witenagemot; the 
Witena^eipot continued in the House of Lords; 
Gemdts after the Norman Conquest; the King's right 
of summons; *Life Peerages; origin of the House of 
Commons; comparison of English and French 
national Assemblies; of English and French history 
generally; co'urse of events influenced by particular 
men; Simon of Montfort . . . Edward the First; 
the constitution finally completed under him; nature 
of later changes; difference between English a?icZ 
continental legislatures. 

• All this is interesting, erudite, full of historical 
importance, and thoroughly in its place in a book 

^ concerned solely with the “ growth ” of the constitu¬ 
tion ; but in r^ard* to English law* and the law of the 
constitution, the Landesgemeinden of tri, the witness 
of Homer, the eaMormen, the constitution of the 
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Witenagemot, ami a lot more of fascinatingnnatter dire 
mere antiquarianism. Let no one sup{)ose that to say 
this is to deny the relation between history and law. 
It were far better, as things now stand, to be charged 
with heresy, than to fall under the suspicion of 
■iaeking historical-mindedncss, or of questioning the 
universal validity of the historical method. Wh^it 
one may assert without incurring the risk of such 
crushing imputations is, that the kind of constitu¬ 
tional history which consists in researches into the 
antiquities of English institutions, has no direct 
bearing on the rules of constitutional law in the 
sense in which these rules can become the subject 
of legal comment. Let us eagerly learn all that is 
known, and still more eagerly all that is not known, 
about the Witenagemdt. But let us remember that 
antiquarianism is not law, and that the function of 
a trained lawyer is not to know what ijie* law of 
England was yesterday, still less w’hat it was centuries 
ago, or wliat it ought to be to-morrow^ but to ,kno;w 
and be able to state what arc the principles of law 
which actually and at the present day exist in 
Engl and. For this purpose it boots nothing to know 
the nature of the Landesgemeinden of Uri, or to 
understand, if it be understandable, the constitution 
* of* the AVitenagemdt. All this is for a lawyer's 
purposes simple antiquarianism. It throws as much 
light on the constitution of the United States as 
upon the constitution of England; that is, it throws 
from a legal point of view no light upon either tfce 
one or the other. ^ 

The name ol the United States serves well to 
remind us of the true relation bet'^cen constitutional 
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historian* and legal constitutionalists. They, are each contrast 
concerned with the constitution, but from a different legal and 
aspect. An historian is prii|iarily occupied with JiewSSn- 
ascertcaining the steps by which a constitution has 
grown to be what it is. He is deeply, sometimes 
excessively, concerned with the question of “ origins.” 

He is but indirectly concerned in ascertaining what 
are the rules of the constitution in the year 1908. 

!To a lawyer, on the other hand, the primary object 
of study is the law as it now stands; he is only 
secondarily occupied with ascertaining how it came 
into existence. This is absolutely clear if we com¬ 
pare the position of an American historian with the 
position of an American jurist. The historian of the 
American Union would not commence his researches 
at the year 1789 ; he would have a good deal to say 

about Colonial historv and about the institutions of 

•/ 

England ;^he might, for aught I know, find himself 
impelled to go back to the Witenagemdt; he would, 
one may suspect, pause in his researches considerably 
stort of Uri. A lawyer lecturing on the constitution 
of the United States would, on the other hand, neces¬ 
sarily start from the constitution itself. But he would 
soon see that the articles of the constitution required 
a knowledge of the Articles of Confederation; that the 
opinions of Washington, of Hamilton, and generally of-^ > 
thd “ Fathers,” as one sometimes hears them called in 
America, threw light on^ the meaning of various con¬ 
stitutional articles; and further, that the meaning of 
the constitution could not be adequately understood 
by any one who did not take into account the situa¬ 
tion of the colonies before the separation from England 
and the rules of common law, as well as the general 
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conceptions of law and justice inherited bjr English 
colonists from their English forefathers. * As it is with 
the American lawyer compared with the American 
historian, so it is with the English lawyer as compared 
witli the English historian. Hence, even where lawyer® 
are concerned, as they frequently must be, with the 
development of our institutions, arises at further dif¬ 
ference between the historical and the legal view of 
the constitution. Historians in their devotion to the 
earliest phases of ascertainable history are infected 
with a love which, in the eyes of a lawyer, appears 
inordinate, for the germs of our institutions, and .seem 
to c-are little about their later developments. Mr. 
Freeman gives but one-third of his book to anything 
as modern as the days of the Stuarts. The period of 
now more than two centuries which has elapsed since 
what used to be called the “ Glorious Revolution,” filled 
as those two centuries are with change and wRli'growth, 
seems hardly to have attracted the attention of a 
writer whom lack, not of knowledge, bat of will has 
alone prevented from sketching out the annals of 
our modern constitution. A lawyer must look at 
the matter differently. It is from the later annals of 
England he derives most help in the study of existing 
law. What .we might have obtained from Dr. Stubbs 
, had he not surrendered to the Episcopate gifts which 
we hoped were dedicated to the University alone, is 
now left to conjecture. But, things being as they 
are, the historian who most nearly meets the wants of 
lawyers is Mr. Gardiner. The struggles of the seven¬ 
teenth century, the conflict between J^es and Coke, 
Bacon's theoiy of the prerogative, Charles’s effort to 
substitute the personal will of Charles Stuart for the 
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legal wiU of the King \>f Englaad, are al^ matters 

which touch iK>t remotely upon the problems of actual 
law, A knowledge of these things guards us, at any 
rate, from the illusion, for illusion it must be termed, 
that modem constitutional freedom has been estab¬ 
lished by an astounding method of retrogressive pro¬ 
gress ; that ^every step towards civilisation has been 
a step backwards towards the simple wisdom of 
our uncultured ancestors. The assumption which 
underlies this view, namely, that there existed among 
our Saxon forefathers a more or less perfect polity, 
conceals the truth both of law and of history. To ask 
how a mass of legal subtleties would have looked 
. in the eyes of a man who had borne his part 
**in the elections of Eadward and of Harold, and 
*‘who had raised his voice and clashed his arms in 
the great Assembly which restored Godwinc to his 
lands,’*' is to put an inquiry which involves an unten¬ 
able assumption ^ it is like asking what a Cherokee 
Indian wohld have thought of the claim of George the 
Third to separate taxation from representation. In 
each case the question implies that the simplicity of a 
savage enables him to solve with fairness a problem of 
which he cannot understand the terms. Civilisation 
may rise above, but barbarism sinks below the level of 
legal fictions, and our Respectable Saxon ancestors were, 
as compared, not with'burselves only, but with men so 
like ourselves as Coke and Hale, respectable barbarians. 
The supposition, moreover, that the cunning of lawyers 
h^ by the invention of legal fictions corrupted the 
fair simplicity of our original constitution, underrates 
the statesman^ip of lawyers as much as it overrates 

^ See Freeman, Growth of the English ConitU/ution (Ist edL), p. 125. 

0 
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the merits of early society. <The fictions of the Courts 
have in the hands of lawyers such as Coke served 
the cause both of justice and of freedom, and served 
it wlien it could have been defended by no other 
weapons. For there are social conditions under 
which legal fictions or subtleties afford the sole means 
of establishing that rule of equal and settled law which 
is the true basis of English civilisation. Nothing can 
be more pedantic, nothing more artificial, nothing 
more unhistorical, than the reasoning by which Coke 
induced or compelled James to forego the attempt 
to withdraw cases from the Courts for his Majesty's 
personal determination.' But no achievement of sound 
argument, or stroke of enlightened statesmanship, ever 
established a rule more essential to the very existence 
of the constitution than the principle enforced by the 
obstinacy and the fallacies of the great Chief-Justice.. 
Oddly enough, the notion of an ideal constitution 
corrupted by the technicalities of lawyers is"at bottom 
a delusion of the legal imagination. The idea of 
retrogressive progress is merely one form of tile 
appeal to precedent. This appeal has made its 
appearance at every crisis in the history of England, 
and indeed no one has stated so forcibly as my friend 
Mr. Freeman himself the peculiarity of all English 
efforts to extend the liberties of the country, namely, 
that these attempts at innovation have always assumed 
the form of an appeal to pre-existing rights. But 
the appeal to precedent is in the law courts merely 
a useful fiction by which judicial decision conceals ^s 
transformation into judicial legislation; and a fiction 
is none the less a fiction because it ha^ emerged from 

^ *Scc 1 2. Jtep. 64 ; Hearn, Government of England (2nd ed.), chap. iii. 
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the Coiyrts into the field of politics or of history. 

Here, then, .the astuteness of lawyers has imposed 
upon the simplicity of historians. Formalism and 
antiquarianism have, so to speak, joined hands; they 
, have united to mislead students in search for the law 
of the constitution. 

Let us ^urn now to the political theorists. 

No better types of such thinkers can be taken in. view 
than Bagehot and Professor Hearn. No author of theorists, 
modern times (it may be confidently asserted) has 
done so much to elucidate the intricate workings of 

o with con- 

English government as Bagehot. His English Con- mentions of 
stitution is so full of brightness, originality, and wit, tion. 
that few students notice how full it is also of know¬ 
ledge, of wisdom, and of insight. The slight touches, 
for example, by which Bagehot paints the reality of 
Cabinet government, arc so amusing as to make a 
readen forget that Bagehot was the first author who 
exjdained in accordance with actual fact the true 
nature (Jf Ijic Cabinet and its real relation to the 
•Crdwn and to Parliament. He is, in short, one of 
those rare teachers who have explained intricate 
matters with such complete clearness, as to make 
the public forget that what is now so clear ever 
needed explanation. Professor Hearn may perhaps 
be counted an anticipator of Bagehot* In any* case 
he too has approached English institutions from a 
new point of view, and has looked at them in a fresh 
light; he would be universally recognised among us 
^s one of the most distinguished and ingenious ex¬ 
ponents of the mysteries of the English constitution, 
had it not bhen for the fact that he made his fame 
as a professor, not in any of the seats of learning in 
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the United Kingdom, but oin the University of 
Melbourne. From both these writers we expect to 
learn, and do learn much, but, as in the case of Mr. 
Freeman, though we learn much from our teacher 
which is of value, we do not learn precisely what as^ 
lawyers wo are in search of. The truth is that both 
Bagehot and Professor Hearn deal and inean to deal 
mainly with political understandings or convention^ 
and not with rules of law. What is the precise moral 
influence which might be exerted by a wise constitu¬ 
tional monarch; what are the circumstances under 
which a Minister is entitled to dissolve Parliament; 
whether the simultaneous creation of a large number 
of Peers for a special purpose is constitutionally 
justifiable; what is the principle on which a Cabinet 
may allow of open questions;—these and the like 
are the kind of inquiries raised and solved by writers 
whom, as being occupied with the conventional junder- 
standings of the constitution, we may tdrm con¬ 
ventionalists. These inquiries are, maqy of them, 
great and weighty; but they are not inquiries which^ 
will ever be debated in the law courts. If the 
Premier should advise the creation of five hundred 
Peers, the Chancery Division would not, we may be 
sure, grant an injunction to restrain their creation. 
If h^ should 6n a vote of censure decline to resign 
6fl5ce, the King’s Bench Division would certainly 
not issue a gjio wctvTciinto calling upon him to show 
cause why he continues to be Prime Minister. As a 
lawyer, I find these matters too high for me. Their 
practical solution must be left to the profound wisdom 
of Members of Parliament; their speculutive solution 
belongs to t^ province of political theorists. - 
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One suggestion a mere legist may be allowed to And con- 
make, namely, that the authors who insist upon and XwSl 
explain the conventional character of the understand- 
ings which make up a great part of the constitution, 
leave unexplained the one matter which needs ex- enforced, 
planation. They give no satisfactory answer to the 
inquiry how it happens that the understandings of 
politics are sometimes at least obeyed as rigorously 
as the commands of law.^ To refer to public opinion 
and to considerations of expediency is to offer but a 
very inadequate solution of a really curious problem. 

Public opinion approves and public expediency re¬ 
quires the observance of contracts, yet contnicts are 
not always observed, and would (presumably) be 
broken more often than they are did not the lavr 
punish their breach, or compel their performance. 
Meanw^hile it is certain that understandings are not 
laws, and* that no system of conventionalism will ex¬ 
plain the »rhole nature of constitutional law, if indeed 
‘•constitutional law” be in strictness law at all. 

For at this point a doubt occurs to one’s mind is con- 
which must more than once have haunted students taTnliiy 
of the constitution. Is it possible that so-called 
“ constitutional law ” is in reality a cross between 
history and custom which does not pro|>erly deserve 
the name of law at all, and certainly does not belong * 
to the province of a professor called upon to learn 
or to teach nothing but the true indubitable law" 
of England ? Ciin it be that a dark saying of 
Tocqueville’s, “the English constitution has no real 
existence ” (elh n'extste point ®), contains the truth of 

1 See further on this point, Part III. 

2 Tocqueville, (Euvres i. 166, 167. 
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of two 
different 
kinds of 
rules. 


the whole' matter ? In this case lawyers would gladly 
surrender a domain to which they can establish no 
valid title. The one half of it should, as belonging 
to history, go over to our historical professors. The 
other half should, as belonging to conventions which* 
illustrate the growth of law, be transferred either to 
my friend the Corpus Professor of Jurisprudence^ 
because it is his vocation to deal with the oddities or 
the outlying portions of legal science, or to my friend 
the Chichele Professor of International Law, because 
he being a teacher of law which is not law, and 
being accustomed to expound those rules of public 
ethics which are miscalled international law, will find 
himself at home in expounding political ethics which, 
on the hypothesis under consideration, are miscalled 
constitutional law. 

Before, however, admitting the truth of the sup¬ 
position that “ constitutional law ” is in no *3ense law 
at all, it will be well to examine a little fi:^rther into 
the precise meaning which we attach to the term.^con- 
stitutional law, and then consider how far it is a fit 
subject for legal exposition. 

Constitutional law, as the terra is used in England, 
.appears to include all rules which directly or indirectly 
! affect the distribution or the exercise of the sovereign 
‘Ipower in the state.^ Hence it includes (among other 
things) all rules which define the members of the 

^ Compare Holland, Jurisprudence (fOth ed.), pp. 138,139, and 359- 
363. By the constitution of a conntry is meant so much of its law as 
“ relates to the designation and form of the legislature ; the rights a^d 
“ fnnetions of the several parts of the legislative body; the construction, 
“office, and jurisdiction of courts of justice. Th^constitution is one 
“principal division, section, or title of the code of public laws, dis- 
“ tinguished ft[om the rest only by the superior importance of the sub- 
‘‘ject of which it treats.”—Paley, Mortd PKilosophyf Book vi. chap. viL 
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sovereigif power, all rul^s which regulate the relation 
of such members to each other, or which determine 
the mode in which the sovereign power, or the mem¬ 
bers thereof, exercise their authority. Its rules pre¬ 
scribe the order of succession to the throne, regulate 
the prerogatives of the chief magistrate, determine 
the form of* the legislature and its mode of election. 

These rules also deal with Ministers, with their 
responsibility, with their spheres of action, define the 
territory over which the sovereignty of the state 
extends and settle who are to be deemed subjects or 
citizens. Observe the use of the word “rules,” not 
“laws.” This employment of terms is intentional. 

Its object is to call attention to the fact that the 
rules which make up constitutional law, as the term 
is used in England, include two sets of principles or 
maxims of a totally distinct character. 

The‘one set pf rules arc in the strictest sense “ laws,” (i ) Rules 

. , , 1 • 1 / I i • which are 

Since they arc rules which (w'liether written or un- tr*itt.iaws 
written, whetiier enacted by statute or derived from the 
mass of custom, tradition, or judge-made maxims known 
as the Common Law) are enforced by the Courts; these 
rules constitute “constitutional law” in the proper 
sense of that term, and may for the sake of distinction 
be called collectively “ the law of the constitution.” 

The other set of rules consist of conventions, under-.(«•) Rules 
standings, habits, or practices which, though they may not laws— 
regulate the conduct of the several members of the 
sovereign power, of the Ministry, or of other offieials, 
are not in reality laws at all since they are not enforced 
by the Courts.^ This portion of constitutional law may, 
for the sake of distinction, be termed the “ conven¬ 
tions of the constitution,” or constitutional niorality. 
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^ To put the same thing in a somewhat “different 
I shape, “ constitutional law,” as the expiession is used 
• in England, both by the public and by authoritative 
writers, consists of two elements. The one element, 
here called the “ law of the constitution,” is a body 
of undoubted law; the other element, here called 
the “conventions of the constitution,”«• consists of 
maxims or practices which, though they regulate 
the ordinary conduct of the Crown, of Ministers, and 
of other persons under the constitution, are not in 
strictness laws at all. The contrast between the law 
of the constitution and the conventions of the consti¬ 
tution may be most easily seen from examples. 

Examples To the law of the constitution belons the following 

of rules be- - ® 

longing to rules;- 

Ititution? “ The King can do no wrong.” This maxim, as 
now interpreted by the Courts, means, in the first 
place, that by no proceeding known to the^ law can 
the King be made personally responsible for any act 
done by him; if (to give an absurd example)^ the 
King were himself to shoot the Premier through the 
head, no court in England could take cognisance of 
the act. The maxim means, in the second place, that 
no one can plead the orders of the Crown or indeed 
‘ of any superior officer in defence of any act not other- 
^wish justifiable by law; this principle in both its 
applications is (be it noted) a law and a law of the 
constitution, but it is not a written law. “ There is 
no power in the Crown to dispense with’the obligatioigt 
to obey a la#; ” this negation or aMition of the dis#* 
pensing,power now depends upon the Bill of Eights; 
it is a law of the Constitution and a written law. 
*‘feome person is legally responsiblo for every act 
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done by 4be Crown.” This responsibility of Ministers 
appears in foreign countries as a formal part of the 
constitution; in England it results from the'combined 
action of several legal principles, namely,- first, the 
•maxim that the King can do no wrong; secondly, the 
refusal of the Courts to recognise any act as done by 
the Crown,•which is not done in a particular form, a 
form in general involving the affixing of a particular 
seal by a Minister, or the counter-signature or 
something equivalent to the counter-signature of a 
Minister; thirdlyj the principle that the Minister 
who affixes a particular seal, or countersigns his 
signature, is responsible for the act which he, so to 
speak, endorses;^ this again is part of the constitu¬ 
tion and a law, but it is not a written law. So again 
the right to personal liberty, the right of public 
meeting, and many other rights, are part of the law 
of the*constitution, though most of these rights are 
consequences of the more general law or principle 
that no* man can be punished except for direct 
"breaches of law (i.e. crimes) proved in the way pro¬ 
vided by law (i.e. before the Courts of the realm). 

To the conventions of the constitution belong the 
following maxims:— 

The King must assent to, or (as it is inaccurately Examples 
expressed) cannot ‘yeto’^ any bill passed by the*two which be- 
Houses of Parliament; ”—“ the House of Lords does tSopTS 
not originate any money bill; ”—“ when the House of 
Lords acts as a Court of Appeal, no peer who is not a 
iaw lord takes part in the decisions of tie House; 

1 Compare Hearn, •G'ouemweni of England ( 2 nd ed.), chap. iv. 

^ As to the leaning of ** veto,” see Hearn, Government of England 
^ ( 2 nd ed.X pp- 61, 60, 61, 63, 548, and the article on the word ycto 
' in the last ^ition of the Encyclopcedia Britannica, by Professor Orelli. 
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Ministers resign office when they have oeased to 
command the confidence of the House of Commons ; ” 
—“ a bill must be read a certain number of times 
before passing through the House of Commons.” 
These maxims are distinguished from each other by* 
many differences; ^ under a new or written constitu¬ 
tion some of them probably would and scmie of them 
would not take the form of actual laws. Under the 
English constitution they have one point in common: 
they are none of them “ laws ” in the true sense of 
that word, for if any or all of them were broken, no 
court would take notice of their violation. 

' Some of these maxims are never violated, and are universally 
admitted to be inviolable. Others, on the other hand, have nothing 
but a slight amount of custom in their favour, and are of disputable 
validity. The main distinction between different classes of conven¬ 
tional rules may, it is conceived, be thiis stated : Some of these rules 
could not be violated without bringing to a stop the course of orderly 
and pacific government; others might be violated without any other 
couse<pience than that of exposing the Minister or other person by 
whom they were broken to blame or I’lipopularity. * 

This difference will at bottom be found to depend upoijj. the degree 
of directness with which the violation of a given constitutional maxim 
bring.s the wrongdoer into conflict with the law of the land. Thus a* 
Ministry under who.se advice Parliament were not summoned to meet 
for more than a year would, owing to the lapse of the Mutiny Act, 
etc., become through their agents engaged in a conflict with the Courts. 
The violation of a convention of the constitution would in this case 
lead to revolutionary or reactionary violence. The rule, on the other 
hand, that a Bill must be read a given number of times before it is 
passed is, though ‘a well-established constitutional principle, a con- 
'{^ention which might be disregarded withoutr> bringing the Government 
iutr) conflict with the ordinary law. A Minis^y who induced the 
.House of Common.s to pfiss an Act, ejg. suspending the Habeas Corpus 
Act, after one reading, or who induced .thu House to alter their rules 
as to the number of times a Bill should be read, would in no way be 
o.vposed to a cont^t with the ordinary tribunals. Ministers who, after 
Supplies were voted and the Mutiny Act passed, should prorogue th^ 
House and keep office for months after the Government had ceased to 
retain the confidence of the Commons, might or miglft not incur grave 
unpopularity, but would not necessarily commit a breach of law. See 
fnrtUer .Part III. 
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It is 1!b be regretted *that these maxims .must be 
called ** convehtional,” for the word suggests a notion 
of insignificance or unreality. This, however, is the 
last idea which any teacher would wish to convey to 
his hearers. Of constitutional conventions or prac¬ 
tices some are as important as any laws, though 
!<ome may be trivial, as may also be the case with 
a genuine law. My object, however, is to contrast, 
not shams with realities, but the legal element with 
the conventional element of so-called “ constitutional 
law.” 

I This distinction difiers essentially, it should be Distinction 
noted, from the distinction between “ written law ” (or laws and 
statute law) and “unwritten law” (or common law). tSi^not 
There are laws of the constitution, as, for example, the ” 

Bill of Rights, the Act of Settlement, the Habeas 
Corpus Acts, which are “written law,” found in the awdun- 

• 11. I 1 •ivritten 

statute-qpoks—in other words, are statutory enact- law. 
ments. There arc other most important lavrs of the 
constitution ^several of which have already been men¬ 
tioned) which are “ unwritten ” law's, that is, not statu¬ 
tory enactments. Some furtlier of the law's of the 
constitution, such, for example, as the law' regulating 
the descent of the Crown, which were at one time 
unwritten or common law, have now bjecome w'ritten 
or statute law. Th# conventions of the constitution^ 
on the other hand, cannot be recorded in the statute- 
book, though they may be formally reduced to 
writing. Thus the whole of our parliamentary pro- 
fiedure is nothing but a mass of conventional law; 
it is, howeve^, recorded in written or printed rules. 

The distinction, in short, between written and un¬ 
written law docs not in any sense square with *the 
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distinction between the law*’of the constitittion (con¬ 
stitutional law properly so called) and the conven¬ 
tions of the constitution. This latter is the distinction 
on which we should fix our whole attention, for it is 
of vital importance, and elucidates the whole subject 
of constitutional law. It is further a difference which 
may exist in countries which have a written or statur 
tory constitution.^ In the United States the legal 
powers of the President, the Senate, the mode of 
electing the President, and the like, are, as far as the 
law is concerned, regulated wholly by the law of the 
constitution. But side by side with the law have 
grown up certain stringent conventional rules, which, 
though they would not be noticed by any court, 
have in practice nearly the force of law. No Presi¬ 
dent has ever been re-elected more than once: the 
popular approval of this conventional limit (of which 
the constitution knows nothing) on a President’s 
re-eligibility proved a fatal bar to General Grant’s 
third candidature. Constitutional urfderstandjug^ 
have entirely changed the position of the Presiden¬ 
tial electors. They were by«the founders of the con- 

^ The conventional element in the constitution of the Unitei.1 
States is far larger than most Englishmen suppose. See on this 
subject Wilson, Congremonai Ooverrvment^ and Bryce (3rd ed.), American 
Commonwealth, cha'^s. xxxiv. and xxxv. It may be asserted without 
inuch exaggeration that the conventional ‘element in the constitu- 
tion of the United States is now as large as in the English con¬ 
stitution. Under the American system, however, the line between 
“ conventional rules ” and “ laws ” is drawn with a precision hardly 
possible in England. 

Under the constitution of the existing French Eepublic, constitu-^ 
tional conventions or understandings exert a considerable amount of 
influence. They considerably limit^ for instance, th| actual exercise 
of the large powers conferred by the letter of the constitution on 
the ^President. See Ohardon, UAdminietnUion de la Fremee — Le» 
JFonetiomiaires, pp. 79-105. 
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stitution intended to be^ what their *name denotes, 
the persons who chose or selected the President; the 
chief officer, in short, of the Republic was, according 
to the law, to be appointed under a system of double 
election. This intention has failed; the **electors” 
have become a mere means of voting for a particular 
candidate; Ijiey are no more than so many ballots 
cast for the Republican or for the Democratic nominee. 
The understanding that* an elector is not really to 
elect, has now become so firmly established, that for 
him to exercise his legal power of choice is considered 
a breach of political honour too gross to be committed 
by the most unscrupulous of politicians. Public 
difficulties, not to say dangers, might have been 
averted if, in the contest between Mr. Hayes and Mr. 
Tilden, a few Republican electors had felt themselves 
at liberty to vote for the Democratic candidate. Not 
a single* man among them changed his side. The 
power of an elector to elect is as completely abolished 
by constitfitional understandings in America as is the 
rdyal* right of dissent from bills passed by both 
Houses by the same force in England. Under a 
written, therefore, as under an unwritten constitu¬ 
tion, we find in full existence the distinction 
between the law and the conventions of the con¬ 
stitution. • 

Upon this difterence I have insisted at possibly 
needless length, because it lies at the very root of the 
. matter under discussion. Once grasp the ambiguity 
lajent in the expression constitutional law,” and 
everything connected with the subject falls so com¬ 
pletely into its*right place that a lawyer, called upon 
to teach or to study constitatio|ial law as a branch df 


CoDstitu* 
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the law of England, can hardly fail to see ^learly the 
character and scope of his subject. 

With conventions or understandings he ^ has no 
direct concern. They vary from generation to genera¬ 
tion, almost from year to year. Whether a Ministry 
defeated at the polling booths ought to retire/. jdti 
the day when the result of the election^is known^^or 
may more properly retain office until after a defeat in 
Parliament, is or may be a (Question of practical im¬ 
portance. The opinions on this point which prevail 
to-day differ (it is said) from the opinions or under¬ 
standings which prevailed thirty years back, and are 
possibly different from the opinions or understandings 
which may prevail ten years hence. Weighty pre¬ 
cedents and high authority are cited on either side of 
this knotty question ; the dicta or practice of Russell 
and Peel may be balanced off against the dicta or 
practice of Beaconsfield and Gladstone. Thet subject^ 
however, is not one of law but of politics*' and need 
trouble no lawyer or the class of any professor of 
law. If he is concerned with it at all, he is s(/ only 
in so far as he may be called upon to show what 
is the connection (if any there be) between the 
conventions of the constitution and the law of the 
constitution. 

• This the‘ true constitutional law is his only real 
concern. His proper function is to show what are the 
legal rules (t.c. rules recognised by the Courts) which 
are to be found in the several parts of the constitution. 
Of such rules or laws he will easily discover more than 
enough. The rules determining the legal position of 
the Crown, the legal rights of the Cr<rwn’s Ministers, 
tile constitution of the House of Lords, the constitu- 
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tion of t\e House of Commons, the laws which govern 
the established Church, the laws which determine the 
position of the non-established Churches, the laws 
which regulate the army,—these and a hundred other 
laws form part of the law of the constitution, and are 
as, truly part of the law of the land as the articles of 
tki) Constitution of the United States form part of the 
law of the Union. 

The duty, in short, of an English professor of law Law of 
is to state what are the laws which form part of the tion can 
constitution, to arrange them in their order, to explain 
their meaning, and to exhibit where possible their 
logical connection. He ought to expound the un- 
written or partly unwritten constitution of England, 
in the same manner in which Story and Kent have 
expounded the written law of the American constitu¬ 
tion. The task has its special perplexities, but the 
difficulties which beset the topic are the same in 
kind, though not in degree, as those which are to 
be found* in*every branch of the lavr of England. 
You*are called upon to deal partly with statute law, 
partly with judge-made law; you are forced to rely 
on Parliamentary enactments and also on judicial 
decisions, on authoritative dicta, and in many cases 
on mere inferences drawn from judicial doctrines; it 
is often difficult to^ discriminate between prevalent^ 
custom and acknowledged right. This is true of the 
endeavour to expound the law of the constitution; 
all this is true also in a measure of any attempt to 
explain our law of contract, our law of torts, or our 
law of real property. 

Moreover, teachers of constitutional law enjoy at 
this moment one invaluable advantage. Their tojJic 
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has, of recent years,' become t)f immediate interest and 
of pressing importance. These years «have brought 
into the foreground new constitutional questions, and 
have afforded in many instances the answers thereto. 
The series of actions connected with the name of 
Mr. Bradlaugh ^ has done as much to clear away the 
obscurity which envelops many parts of our public 
law as was done in the eighteenth century by the series 
of actions connected with the name of John Wilkes. 
The law of maintenance has been rediscovered; the 
law of blasphemy has received new elucidation. 
Everybody now knows the character of a penal action. 
It is now possible to define with precision the relation 
between the House of Commons and the Courts of 
the land; the legal character and solemnity of an 
oath has been made patent to all the world, or at 
any rate to all those persons who choose to read 
the Law Reports. Meanwhile circumstances with 
which Mr. Bradlaugh had no connection have forced 
upon public attention all the various prolJlems con¬ 
nected with the right of public meeting. Is such a 
right known to the law? What are the limits 
within which it may be exercised? What is the 
true definition of an “unlawful assembly”? How 
far may citizens lawfully assembled assert their right 
^of meeting by the use of force ? , What are the limits 
within which the English constitution recognises the 
right of self-defence ? These are questions ^ome of 

2 Thia treatise was originally published in 1886. Since tl^t date 
legal deciuona and public diaonsaion have thrown light upon eeverfft 
xnattera of constitutional law, such, for example, as the limits to the 
right of public meeting and the nature of martial Itfw. 

^ Written 1886. See for Bradlaugh'a poliUoal career, IHc^ JVot. 
BUg.f Supplement, vol. i. p. 248. 
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which ha\«e been raised and all of which may any day 
be raised beforfi the Courts. They are inquiries which 
touch the Tory root of our public law. To find the 
true reply to them is a matter of importance to every 
citizen. WhOe these inquiries require an answer the 
study of the law of the constitution must remain a 
m^atter of pressing interest. The fact, however, that 
the provisions of this law are often embodied in cases 
which have gained notoriety and excite keen feelings 
of political partisanship may foster a serious miscon¬ 
ception. Unintelligent students may infer that the 
law of the constitution is to be gathered only from 
famous judgments which embalm the results of grand 
constitutional or political conflicts. This is not so. 
Scores of unnoticed cases, such as the Parlement 
Beige,^ or Thomas v. The Queen," touch upon or 
decide principles of constitutional law. Indeed every 
action agtijnst a constable or collector of revenue en¬ 
forces the greatest of all such principles, namely, that 
obedience to administrative orders is no defence to an 
action or prosecution for acts done in excess of legal 
authority. The true law of the constitution is in 
short to be gathered from the sources whence we 
collect the law of England in respect, to any other 
topic, and forms as interesting and as distinct, though 
not as well explored,^ field for legal study or legal 
exposition as any which can be found. The subject 
is one which has not yet been fully mapped out. 
Teachers and pupils alike therefore suffer from the 
inconvenience as they enjoy the interest of exploring 

^ 4 P. D. 129; % P. D. 197. Compare Walker v. Baird [1892], 
A. C. 491, 497. . 

* L. R., 10 Q. B. 31. 
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a province of law which hhs not yet been entirely 
reduced to order. ^ '• 

This inconvenience has one great compensation. 
We are compelled to search for the guidance of first 
principles, and as we look for a clue through the 
mazes of a perplexed topic, three such guiding prin¬ 
ciples gradually become apparent.. They are, firsts 
the legislative sovereignty of Parliament; ® secondly, 
the universal rule or supremacy throughout the con¬ 
stitution of ordinary law ; ® and thirdly (though here 
we tread on more doubtful and speculative ground), 
the dependence in the last resort of the conventions 
upon the law of the constitution.'* To examine, to 
elucidate, to test these three principles, forms, at any 
rate (whatever be the result of the investigation), a 
suitable introduction to the study of the law of the 
constitution. 

^ Since these words were written. Sir William Anson’s admirable 
Ijaw and Cmtom of the Constitution has gone far to provide a complete 
scheme of English constitutional law, * 

2 See Part I. post. " See I’art IL post. 

^ See Part III. poet. 
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CHAPTER IV 

THE RULE OP LAW: ITS NATURE AND GENERAL 

APPLICATIONS 

Two features have at all times since the Norman campter 
Conquest characterised the political institutions of —L 
England. 

The first of these features is the omnipotence or 
undisputed*supremacy throughout the whole country 
of the central government. This authority of the 
state or the nation was during the earlier periods of 
our history represented by the power of the Crown. 

The King was the source of law and the maintainer 
of order. The maxim of the Courts, tout fuit in luy 
et vient de lui al commencement^ was originally the 
expression of an actual and undoubted fact. This 
royal supremacy has now passed into that sovereignty 
01 Parliament which has formed the main subject.of 
the foregoing chapters.* 

The second of these features, which is closely con¬ 
nected with the first, is the rule or supremacy of law. 

This peculiarity of our polity is well expressed in the 
old saw of the Courts, ** La ley est le plus haute 

I Year Books, xxiv. Edward III.; cited Gnelst, JBnglUehe Vtr- 
waMungirwhij i. p. 45^ 2 gee Part 1. 
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“ inheritance, que le roy ad ; car par la ley il meme 
“ei toufcs ses sujets mit rules, et si la ley ne fait. 
*^nul roi, et nul inheritance sera '^' 

This supremacy of the law, or the security given 
under the English constitution to the rights of indi¬ 
viduals looked at from various points of view, forms 
the subject of this part of this troatisc-» 

Foreign observers of English manners, such for 
example as Voltaire, De Lolme, Tocqueville, or Gneist, 
have been far more struck than have Englishmen 
themselves with the fact that England is a country 
governed, as is scarcely any other part of Europe, 
under the rule of law ; and admiration or astonishment 
at the legality of English habits and feeling is 
nowhere better expressed than in a curious passage 
from Tocqueville’s writings, which compares the 
Switzerland and the England of 1836 in respect of 
the spirit which pervades their laws and manners. 

I am not about,” he writes, “ to compare Switzer- 
“ land ® with the United States, but with Great Britain. 
** When you examine the two countries, or even if you 
“ only pass through them, you perceive, in my judg- 
“ ment, the most astonishing differences between them. 
“ Take it all in all, England seems to be much more re- 
“ publican than the Helvetic Republic. The principal 
“ differences are found in the institutions of the two 
** countries, and especially in their customs {mceurs). 

** 1. In almost all the Swiss Cantons liberty of the 
** press is a very recent thing. 

1 Year Books, xix. Henry VI., cited Gneist, JEnglische Vermin 
tungsreeht, i. 455. 

® Many of Tocqneville’s remarks are not applicable to the Switzer¬ 
land of 1902; they refer to a period before the creation in 1848 of 
the Swiss Federal Constitution. a 
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“2. In almost all of them individual liberty is by Chapter 
no means completely guaranteed, and a man may 
be arrested administratively and detained in prison 
without much formality. 

“ 3. The Courts have not, generally speaking, a 
perfectly independent position. 

“ 4. In all the Cantons trial by jury is unknown. 

5. In several Cantons the people were thirty- 
eight years ago entirely without political rights. 
"‘Aargau, Thurgau, Tessin, Vaud, and parts of the 
Cantons of Zurich and Berne were in this condition. 

“The preceding observations apply even more 
“ strongly to customs than to institutions. 

“ i. In many of the Swiss Cantons the majority of 
“ the citizens are quite without taste or desire for sdf- 
government^ and have not acquired the habit of it. 

“ In any crisis they interest themselves about their 
“ affairs, but you never see in them the thirst for 
“political rights and the craving to take part in 
“public affairs which seem to torment Englishmen 
“ throughout their lives. 

“ ii. The Swiss abuse the liberty of the press on 
“account of its being a recent form of liberty, and 
“ Swiss newspapers are much more revolutiona/ry and 
“ much less pt^actical than English newspapers. 

“iii. The Swiss seem still to look upon assooia- 
“tions from much the same point of view as the 
“French, that is to say, they consider them as a 
“means of revolution, and not as a slow and surer 
“ method for obtaining redress of wrongs. The art of 
“ associating and of making use of the right of asso- 
“ ciation is but little understood in Switzerland. 

“ iv. The Swiss do not show the love of justice 
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Part II. “ which is such a strong characteristic of the English. 
** Their Courts have no place in the political arrange* 
‘*inents of the country, and exert no influence on 
“public opinion. The love of justice, the peaceful 
“ and legal introduction of the judge into the domain 
“ of politics, are perhaps the most standing character- 
“ istics of a free people. * 

“ V. Finally, and this really embraces all the rest, 
“ the Swiss do not show at bottom that respect for 
“ justice, that love of law, that dislike of using force, 
“ without which no free nation can exist, which strikes 
“ strangers so forcibly in England. 

“ I sum up these impressions in a few words. 

“ Whoever travels in the United States is involun- 
“ tarily and instinctively so impressed with the fact 
“ that the spirit of liberty and the taste for it have 
“ pervaded all the habits of the American people, that 
“ he cannot conceive of them under any but a Repub- 
“ lican government. In the same way it is impossible 
“ to think of the English as living under any but a 
“ free government. But if violence were to destroy the 
“ Republican institutions in most of the Swiss Cantons, 
“ it would be by no means certain that after rather a 
“ short state of transition the people would not grow 
“accustomed to the loss of liberty. In the United 
“ States and in England there seems to be more liberty 
“ in the customs than in the laws of the people. In 
“ Switzerland there seems to be more liberty in the 
^*Jaws than in the customs of the country,”'* 

Bowing of Tocqneville’s language has a twofold bearing on 

^8%. our present topic, His words point in the clearest 
manner to the rule, predominance, or supremacy of 
ryleornttr/ I See Tocqueville, (EmtH rtii. 48S-459. 

I. 
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law ^ the distinguishing characteristic of English Chapter 
institutions. They further direct''attention to the JSXl 
extreme vagueness of a trait of national character 
which is as noticeable as it is hard to portray, 
Tocqueville, we see, is clearly perplexed how to define 
a feature of English manners of which he at once re¬ 
cognises the e^stence; he mingles or confuses together 
the habit of self-government, the love of order, the 
respect for justice and a legal turn of mind. • All 
these sentiments are intimately allied, but they cannot 
without confusion be identified with each other. If, 
however, a critic as acute as Tocqueville found a 
difficulty in describing one of the mo^st marked pecu¬ 
liarities, of English life, we may sately conclude that 
we ourselves, whenever we talk of-Englishmen as 
loving the government of law, or of the supremacy of 
law as being a characteristic of the English constitu¬ 
tion, are using words which, though they possess a 
real significance, arc nevertheless to most persons who 
employ them full of vagueness and ambiguity. If 
therefore we are ever to appreciate the full import of 
the idea denoted by the term “ rule, supremacy, or 
predominance of law,” we must first determine pre¬ 
cisely what we mean by such expressions when we 
apply them to the British constitution. 

When we say that the supremacy or the rule* of Thwe 
law is & characteristic of the English constitution, we Staft 
generally include under one expression at least three 
distinct though kindred conceptions. 

I We mean, in the first place, that no man is punish- Absenoeof 
eble or can be lawfully made to suffer in body or 
goods except for a distinct breach of law established in ^ro-'*** 
the ordinaiy legal manner before the ordinary Courts 
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of the land. In this sense the rule of law is contrasted 
with every system of government based on the exer¬ 
cise by persons in authority of wide, arbitrary, or 
discretionary powers of constraint. 

Modern Englishmen may at first feel some surprise 
that the “ rule of law ” (in the sense in which we are 
now using the term) should be considtered as in any 
way a peculiarity of English institutions, since, at the 
present day, it may seem to be not so much the pro¬ 
perty of any one nation as a trait common to every 
civilised and orderly state. Yet, even if we confine 
our observation to the existing condition of Europe, 
we shall soon be convinced that the “ rule of law ” 
even in this nairow sense is peculiar to England, or 
to those countries which, like the United States of 
America, have inherited English traditions. In almost 
every continental community the executive exercises 
far wider discretionary authority in the matter of 
arrest, of temporary imprisonment, of expulsion from 
its territory, and the like, than is either legally 
claimed or in fact exerted by the government in 
England; and a study of European politics now and 
again reminds English readers that wherever there is 
discretion there is room for arbitrariness, and that in a 
republic no less than under a monarchy discretionary 
authority on' the part of the government must 
mean insecurity for legal freedom 011 the part of its 
subjects. 

If, however, we confined our observation to theEurope 
of the twentieth century, we might well say that in 
most European countries the rule of law is now nearly 
as well established as in England, and that private 
individuals at any rate who do^ not meddle in politics 
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have little to fear, as long as they keep the law, either 
from the Government or from any one else; and we 
might therefore feel some difficulty in understanding 
how it ever happened that to foreigners the absence 
of arbitrary power on the part of the Crown, of the 
executive, and of every other authority in England, has 
always seemed^ striking feature, we might almost say 
the essential characteristic, of the English constitution.^ 
Our perplexity is entirely removed by carrying 
back our minds to the time when the English consti¬ 
tution began to be criticised and admired by foreign 
thinkers. During the eighteenth century many of 
the continental governments were far from oppressive, 
but there was no continental country where men were 
secure from arbitrary power. Tlie singularity of Eng¬ 
land was not so much the goodness or the leniency 
as the legality of the English system of government. 
When Voltaire came to England—and Voltaire 
represented the feeling of his age—his predominant 
sentiment clearly was that he had passed out of the 
realm of despotism to a land where the laws might be 
harsh, but where men were ruled by law and not by 
caprice.^ He had good reason to know the difference. 


* “ La liberty est le droit de faire tout ce que les lois permettent; 
“ 66 si un dtoyen pouvoit faire ce qu’elles d^feudent, il u’auroit plus de 
“ liberty, parce que les autres auroient tout de mSme ce pouvoir.* ** ^— 
Montesquieu, Dt VEs^it lUs Lois^ Livre XL chap. iii. 

II y a aiissi une nation dans le monde qui a pour objet direct de 
“ sa constitution la libertd politique.”— Ibid. chap. v. The English 
are this nation. ^ 

2 «Les circonstances qui contraignaient Voltaire h chercher un 

** refuge chez nos voisins devaient lui inepirer une grande sympathie 
“pour des institutions oh il n’y avait nulle place h Varbitraire, ‘La 
“ raison est libre ici et n’y connait point de contrainte.’ On y respire 
“ un air plus g^n^reux, I’qja se sent au milieu de citoyens qui n’ont pas 
“ tort de porter le front haut, de marcher h^rement^ shrs qu’on n’edt pu 


Chapter 

rv. 
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In 1717 Voltaire was sent to the Bastille for a poem 
which he had not written, of which he did not know 
the author, and with the sentiment of which he did 
not agree. What adds to the oddity, in English eyes, 
of the whole transaction is that the Regent treated the 
affair as a sort of joke, and, so to speak, “ chaffed " the 
supposed author of the satire “ I have ^een ” on being 
about to pay a visit to a prison which he “ had not 
seen.” ^ In 1725 Voltaire, then the literary hero of 
his country, was lured off from the table of a Duke, 
and was thrashed by lackeys in the presence of their 
noble master; he was unable to obtain either legal or 
honourable redress, and because he complained of this 
outrage, paid a second visit to the Bastille. This 
indeed was the last time in which he was lodged within 
the walls of a French gaol, but his whole life was a 
series of contests with arbitrary power, and nothing 
but his fame, his deftness, his infinite resource, and 
ultimately his wealth, saved him from penalties far 
more severe than temporary imprisonment. More¬ 
over, the price at which Voltaire saved his property 
and his life was after all exile from France. Whoever 
wants to see how exceptional a phenomenon was thah 
supremacy of law which existed in England during 
the eighteenth century should read such a book as 
Motley’s Life of Diderot. The effort lasting for 
twenty-two years to get the Encychpddie published 
was a struggle on the part of all the dis^guished 
literary men in France to obtain utterance for their 
thoughts. It is hard to say whether the difficulties 

** toticlier k tia leol eheveu de leur tSte, et n’ajant & radoubt^ nilettres da 
** cachet, ni captivity linmotiv4e.”—Desnourcrteireai VoUaiurti i. p. 865. 
^ ^ Deanoif^tema, j. pp. ^44-364, ^ 
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or the success of the contest bear the strongest Chapter 
witness to the wayward arbitrariness of the French 
Government. 

Royal lawlessness was not peculiar to specially 
detestable monarchs such as Louis the Fifteenth: it 
was inherent in the French system of administration. 

An idea prevail that Louis the Sixteenth at least was 
not an arbitrary, as he assuredly was not a cruel ruler. 

But it is an error to suppose that up to 1789 anything 
like the supremacy of law^ existed under the French 
monarchy. The folly, the grievances, and the mystery 
of the Chevalier D’Eon made as much noise little more 
than a century ago as the imposture of the Claimant 
in our own day. The memory of these things is not 
in itself worth reviving. What does deserve to be 
kept in remembrance is that in 1778, in the days of 
Johnson, of Adam Smith, of Gibbon, of Cowper, of 
Burke, and of Mansfield, during the continuance of the 
American war and within eleven yearb of the assem¬ 
bling of the States General, a brave officer and a dis- ^ 
tinguished diplomatist could for some offence still 
unknown, without trial and without conviction, be 
condemned to undergo a penance and disgrace which 
could hardly be rivalled by the fanciful caprice of the 
torments inflicted by Oriental despotism.' 

Nor let it be imagined that during tlie latter p^t 
of the eighteenth century the government of France 
was more arbitrary than that of other countries. To 
entertain such a supposition is to misconceive utterly 
fhe condition of the continent. In France, law and 

^ It is worth notice that even after the meeting of the States 
General the King was apparently reluctant to give up ^together the 
powers exercised by Uttrei de ca^ti. See D4daration des intentions 
du Boi,** art. 15, Plouard, OtmbiHiHom Pratifaiees, p. 10. 
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Part II. public opinion counted for a great deal more than in 
Spain, in the petty States of Italy, or in the Princi¬ 
palities of Germany. All the evils of despotism which 
attracted the notice of the world in a great kingdom 
such as France existed under worse forms in countries 
where, just because the evil was so much greater, it 
attracted the less attention. The powdr of the French 
monarch was criticised more severely than the law¬ 
lessness of a score of petty tyrants, not because the 
French King ruled more despotically than other 
crowned heads, but because the French people ap¬ 
peared from the eminence of the nation to have a 
special claim to freedom, and because the ancient 
kingdom of France was the typical representative of 
despotism. This explains the thrill of enthusiasm 
with which all Europe greeted the fall of the Bastille. 
When the fortress was taken, there were not ten 
prisoners within its walls; at that very moment 
hundreds of debtors languislied in English gaols. Yet 
all England hailed the triumph of the French popu¬ 
lace with a fervour which to Englishmen of the 
twentieth century is at first sight hardly compre¬ 
hensible. Eeflection makes clear enough the cause 
of a feeling which spread through the length and 
breadth of the civilised world. The Bastille was 
the outward and visible sign of lawless power. Its 
fall was felt, and felt truly, to herald in for the rest 
of Europe that rule of law which already existed in 
England.* 

^ For English sentiment with reference to the servitude of the 
French, see Goldsmith, Oitiaen of the Worlds iii. Letter iv.; and see 
IhuL, Letter xxxvii. p. 143, for a contrast between the execution of 
. Lord Ferrers and the impunity with which a French nobleman was 
' allowed to commit murder because of bis relatiomhip to the Boyal 
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We mean in- the second place/ when we speak of ciiapter 
ithe “ rule of law ” as a characteristic of our country, —1 
‘' not only that with us no man is above the law, but to” 
j(what is a different thing) that here every man, 

’ whatever be his rank or condition, is subiect to the 

^ ordinary 

ordinary law of the realm and amenable to the juris- tribunals, 
diction of the ordinary tribunals. 

In England the idea of legal equality, or of the 
universal subjection of all classes to one law admini¬ 
stered by the ordinary Courts, has been pushed to its 
utmost limit. With us every official, from tlie Prime 
Minister down to a constable or a collector of taxes, 
is under the same responsibility for every act done 
without legal justification as any other citizen. The 
Reports abound with cases in which officials have 
been brought before the Courts, and made, in their 
personal capacity, liable to punishment, or to the 
payment of damages, for acts done in their official 
character but in excess of their lawful authority. A 
colonial governor,^ a secretary of state,* a military 
officer,* and all subordinates, though carrying out the 
commands of their official superiors, are as responsible 
for any act which the law does not authorise as is 
any private and unofficial person. Officials, such for 

fftOilly; and for the general state of feeling thrgnghout Europe, 
Tocqueville, (Ewres GomplMea, viii. pp. 67-72. The idea of the rul^of 
law in this sense implies, or is at any rate closely connected with, the 
absence of any dispensing power on the part either of the Crown or 
its servants. See Bill of Bights, Preamble 1, Stubbs, Select Charter's 
(2nd ed.), p- 523. Compare Miller v. Knox, 6 Scott, 1; Attorney- 
General V. Kiseane, 32 LB. Ir. 220. 

' For first meaning see p. 183, ante. 

* Moetyn v. Wabregas, Cowp. 161 ; Mnsgrave v. Pulido, 6 App. 

Cas. 102 ; Governor WalVs Case, 28 St. Tr. 51. 

® Emtick V. Carrington, 19 St. Tr,.1030. 

* PUlUpe V. Eyre, L R., 4 Q. B. 225. 
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example as soldiers ^ or clergymen of the Established 
Church, are, it is true, in England as elsewhere, 
subject to laws which do not affect the rest of the 
nation, and are in some instances amenable to tri¬ 
bunals which have no jurisdiction over their fellow- 
countrymen ; officials, that is to say, are to a certain 
extent governed under what may be* termed official 
law. But this fact is in no way inconsistent with the 
principle that all men are in England subject to the 
law of the realm; for though a soldier or a clergy¬ 
man incurs from his position legal liabilities from 
which other men are exempt, he does not (speaking 
generally) escape thereby from the duties of an 
ordinary citizen. 

An Englishman naturally imagines that the rule 
of law (in the sense in which we are now using the 
term) is a trait common to all civilised societies. But 
this supposition is erroneous. Most European nations 
had indeed, by the end of the eighteenth century, 
passed through that stage of development (from which 
England emerged before the end of the sixteenth 
century) when nobles, priests, and others could defy 
the law. But it is even now far from universally 
true that in continental countries all persons are 
subject to one and the same law, or thai; the Courts 
are supreme* throughout the state. If we take 
France as the type of a continental state, we may 
assert, with substantial accuracy, that officials— 
under which word should be included all persons 
employed in the service of the state—are, or have been, 
in their official capacity, to some extent exempted 
from the ordinary law of the land, protected ffrom the 
^ ^ As to Oie poutiQii ot K^diers, see Chapa. Vllt, siid IX potk. 
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jurisdiction of the ordinary tribunals, and subject Chapter 

in certain respects only to official law administered _L 

by official bodies.' ‘ 

There remains yet a third and a different sense in 
which the “ rule of law ” or the predominance of the 

. of oruinary 

legal spirit may be described as a special attribute of law of the 
.English institiftions. We may say that the ronstitu- “ ' 
,tion is pervaded by the rule of law on the ground 
that the general principles of the constitution (as for 
example the right to personal liberty, or tlie 'tight 
of public meeting) are with us the result of judicial 
decisionsMetermining the rights of private persons in 
particular cases brought before the Courts; ® whereas 
under many foreign constitutions the security (such 
as it is) given to the rights of individuals results, or 
appears to result, from the general principles of the 
constitution. 

This is one portion at least of the fact vaguely 
hinted at in the current but misguiding statement 
that “ the constitution has not been made but has 

It 

”grown.” This dictum, if taken literally, is absurd. 

Political institutions (however the proposition may 
" be at times ignored) are the Work of men, owe their 
‘‘origin and their whole existence to human will. 

’ “ Men did not wake up on a summer morning and 
“find them sprung up. Neither do ttey resemble 
“ trees, which, once planted, are ‘ aye growing * while 
“ men ‘are sleeping.’ In every stage of their existence 


^ See Chapter XII. as to the contrast between the rule of law and 
foreign administrative law. 

* Compare C<dvm*s Case, t Coke, Kep. 1 j Carn^ll v. floM, Cowp, 
S04; W^kes v. Wood, 19 St, Tr. 1163 ; MoOyn v. Fabteyas, CoUrp. 161.’' 
Parliamentary declarationB of the law such as the Petition of Bight 
and the Bill of Bights have, a certain affinity to judicial demsiona. 
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Partn. “they are made what they are by human voluntary 
“ agency.” ^ 

‘ Yet, though this is so, the dogma that the form 
of a government is a sort of spontaneous growth so 
closely bound up with the life of a people that we 
can hardly treat it as a product of human will and 
energy, does, though in a loose and inaftcurate fashion, 
bring into view the fact that some polities, and among 
them the English constitution, have not been created 
at oite stroke, and, far from being the result of legis¬ 
lation, in the ordinary sense of that term, are the 
fruit of contests carried on in the Courts on’behalf of 
the rights of individuals. Our constitution, in short, 
is a judge-made constitution, and it bears on its face 
all the features, good and bad, of judge-made law. 

cjontrast Hcnce flow notcworthy distinctions between the 

SeaSish constitution of England and the constitutions of most 
foreign countries. 

Foreign There is in the English constitution an absence of 

constitu* > ” 

tions. I those declarations or definitions of rights so dear to 
foreign constitutionalists. Such principles, moreover, 
as you can discover in the English constitution are, 
like all maxims established by judicial legislation, 
mere generalisations drawn either from the decisions 
or dicta of judges, or from statutes which, being 
passed to me*et special grievances, bear a close resem¬ 
blance to judicial decisions, and are in effect judg¬ 
ments pronounced by the High Court of Parliament. 
To put what is really the same thing in a somewhat 
different shape, the relation of the rights of individuals 
to the principles of the constitution is not quite the 
same in countries like Belgium, where the constitution 

^ Mill, R^esenteUwe Oovemment^ p. 4. 
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is the result of a legislative act, as it is in England, Chaptw 

where the constitution itself is based upon legal _L 

decisions. In Belgium, which may be taken as a type 
of countries possessing a constitution formed by a 
deliberate act of legislation, you may say with truth 
that the rights of individuals to personal liberty flow 
from or are seCyired by the constitution. In England 
the right to individual liberty is part of the constitu¬ 
tion, because it is secured by the decisions of .the 
Courts, extended or confirmed as they are by the 
Habeas Corpm Acts. If it be allowable to apply the 
formulas of logic to questions of law, tlie difference in 
this matter between the constitution of Belgium and 
the English constitution may be described by the 
statement that in Belgium individual rights are de¬ 
ductions drawn from the principles of the constitution, 
whilst in England the so-called principles of the con¬ 
stitution are inductions or generalisations based upon 
particular decisions pronounced by the Courts as to 
the rights of given individuals. 

This is of course a merely formal difference. 

Liberty is as well secured in Belgium as in England, 
and as long as this is so it matters nothing whether 
we say that individuals are free from all risk of arbi¬ 
trary arrest, because liberty of person is guaranteed 
b} the constitution, or that the right‘to personal 
freedom) or in other words to protection from arbi¬ 
trary arrest, forms part of the constitution because it 
is soured by the ordinary law of the land. But 
though this merely formal distinction is in itself of no 
moment, provided always that tliPtights of individuals 
are really secure, the question whether the right to 

personal freedom or the right to freedom of worship is 

# o 
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likely to be secure does depend a good deal upon the 
answer to the inquiry whether the persons who con¬ 
sciously or unconsciously build up the constitution of 
their country begin with definitions or declarations of 
rights, or with the contrivance of remedies by which 
rights may be enforced or secured. Now, most foreign 
constitution-makers have begun with .declarations of 
rights. For this they have often been'in nowise 
to blame. Their course of action has more often 
than not been forced upon them by the stress of 
circumstances, and by the consideration that to lay 
down general principles of law is the proper and natural 
function of legislators. But any knowledge of history 
suffices to show that foreign constitutionalists have, 
while occupied in defining rights, given insufficient 
attention to the absolute necessity for the provision 
of adequate remedies by which the rights they pro¬ 
claimed might be enforced. The Constitution of 
1791 proclaimed liberty of conscience, liberty of the 
press, the right of public meeting, the responsibility 
of government officials.^ But there never was a 
period in the recorded annals of mankind when each 
and all of these rights were so insecure, one might 
almost say so completely non-existent, as at the 
height of the French Revolution. And an observer 
may well doubt whether a good number of these 
liberties or rights are even now so well protected 
under the French Republic as under the English 
Monarchy. On the other hand, there runs through- 
the English constitution that inseparable connection 
between the means of enforcing a right and the righi 

^ S«e Flouard, Lfs GonstUvtions Fran^onmf pp. 14-16 ; Duguit and 
Monnier, Xes Pmftiiutiont de la Rranee (Snd «d.), pp. 4, 5. 
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to be enforced which is the strength of judicial legis¬ 
lation. The saw, uhi jus ihi remedium, becomes from 
this point of view something much more important 
than a mere tautologous proposition. In its bearing 
upon constitutional law, it means that the English¬ 
men whoso labpurs gradually framed the complicated 
set of laws and*institutioiis which we call the Consti¬ 
tution, fixed their minds far more intently on providing 
remedies for the enforcement of particular rights' or 
(what is merely the same thing looked at from the 
other side) for averting definite wrongs, than upon 
any declaration of the Rights of Man or of English¬ 
men. The Habeas Corpus Acts declare no principle 
and define no rights, but they are for practical pur¬ 
poses worth a hundred constitutional articles guaran¬ 
teeing individual liberty. Nor let it be supposed that 
this connection between rights and remedies which 
depends upon the spirit of law pervading English 
institutions is inconsistent with the existence of a 
written constitution, or even with the existence of 
constitutional declarations of rights. The Constitu¬ 
tion of the United States and the constitutions of the 
separate States are embodied in written or printed 
documents, and contain declarations of rights.^ But 

' The Petition of Bight, and the Bill of Bights, as a)bo the Aniericiin 
Declarations of Bights, contain, it may he said, proclamations of general 
principles which resemble the declarations of rights known to foreign 
constitutionalists, and especially the celebrated Declaration of the Bights 
of hlan {peclaraiim de$ DroUa de VHomme et du CUoym) of 1789. But 
the English and American Declarations on the one hand, and foreign 
declarations of rights on the other, though bearing an apparent 
tewmblance to each other, are at bottom remarkable rather by way 
of contrast than of similarity. The Petition of Bight and the Bill of 
Bights are not so much “ dedarations of rights” in the foreign sense 
<of the term, as judicial condemnations of claims or practices on the 
part of file Crown, which are thereby pronounced ille^ It will be 


Chapter 

rv. 
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Piirt IL the statesmen of America have shown unrivalled skill 
in providing means for giving legal security to the 
rights declared by American constitutions. The rule 
of law is as marked a feature of the United States as 
of England. 

The fact, again, that in many foreign countries the 
[rights of individuals, e.g. to personal freedom, depend 
'upon the constitution, whilst in England the law of 
.the constitution is little else than a generalisation of 
the rights wliich the Coui-ts secure to individuals, has 
this important result. The general rights guaranteed 
by the constitution may be, and in foreign countries 
constantly are, suspended. They are something ex¬ 
traneous to and independent of the ordinary course of 
the law. The declaration of the Belgian constitution, 
that individual liberty is “ guaranteed,” betrays a way 
of looking at the rights of individuals very different 
from the way in which such rights are regarded by 
English lawyers. We can hardly say that one right 
is more guaranteed than another. Freedom from 
arbitrary arrest, the right to express one’s opinion on 
all matters subject to the liability to pay compensa- ’ 
tion for libellous or to suffer punishment for seditious 
or blasphemous statements, and the right to enjoy one’s 
own property, seem to Englishmen all to rest upon 
the same basis, namely, on the law of the land. To 
say that the ‘‘constitution guaranteed” one class of 


fotmd that every, or nearly every, clause in the two oelebtated docu* 
ments natives some distinct claim loade and put into fotce on behalf 
of the prerogative. No doubt the Declarations contained in the 
American Constitutions have a real similarity to the continental de* 
clarations of rights. They are the product of eighteenth-century 
ideas; they have, however, it is submitted, the distinct purpose of 
legally controlling the action of the legislattUM by the Articles of the 
Oonstitntion. 
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rights more than the other would be to an English- caia-pter 
man an unnatural or a senseless form of speech. In 
the Belgian constitution the words have a definite 
meaning. They imply that no law invading personal 
freedom can be passed without a modification of the 
constitution made in the special way in which alone 
the constitutio!h can be legally changed or amended. 

This, however, is not the point to which our immediate 
attention should be directed. The matter to be noted 
is, that where the right to individual freedom is a 
result deduced from the principles of the constitution, 
the idea readily occurs that the right is capable of 
being suspended or taken away. Wheic, on the other 
hand, the right to individual freedom is part of the 
constitution because it is inherent in the ordinary law 
of the land, the right is one which can hardly be 
destroyed without a thorough revolution in the in¬ 
stitutions and manners of the nation. The so-called 
“suspension of the Habeas Corpus Act” bears, it is 
true, a certain similarity to what is called in foreign 
countries “ suspending the constitutional guarantees.” 

But, after all, a statute suspending the Habeas Corpus 
Act falls very far short of what its popular name 
seems to imply; and though a serious measure 
enough, is not, in reality, more than a suspension 
of one particular remedy for the protection *of 
personal freedom. The Habeas Co'tpus Act may 
be suspended and yet Englishmen may enjoy almost 
all the rights of citizens. The constitution* being 
based on the rule of law, the suspension of the con¬ 
stitution, as far as such a thing can be conceived 
possible, would mean with us nothing less than a 
rp.voliition. * 
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That “rule of law,” then, which forms a funda¬ 
mental principle of the constitution, has three mean¬ 
ings, or may be regarded from three diffevent points 
of view. 

It means, in the first place, the absolute suprem¬ 
acy or predominance of regular law as opposed to the 
influence of arbitrary power, and excludes the exist¬ 
ence of arbitrariness, of prerogative, or even of wide 
discretionary authority on the part of the govern¬ 
ment. Englishmen are ruled by the law, and by the 
law alone; a man may with us be punished for a 
breach of law, ])ut he can be punished for nothing 
else. 

It means, again, equality before the law, or the 
equal subjection of all classes to the ordinary law of 
the land administered by the ordinary Law Courts; 
the “ rule of law ” in this sense excludes the idea of 
any exemption of oflicials or others from the duty of 
obedience to the law which govenis other citizens or 
from the jurisdiction of the ordinary tribunals; there 
can be with us nothing really corresponding to the 
“ administrative law ” (droit administratif) or the 
“ administrative tribunals” administratifs) 

of France.^ The notion which lies at the bottom of 

i the “ administrative law ” known to foreign countries 
i4, that afiairs or disputes in which the government 
I or its servants are concerned are beyond the sphere 
^of the civil Courts and must be dealt with by special 
and more or less official bodies. This idea is utterly 
unknown to the law of England, and indeed is funda¬ 
mentally inconsistent with our traditions and customs. 
The “rule of law,” lastly, may, be used as a 

^ See Chap. XU. 
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fonnula for expressing the fact that with us the law ciupt#r 
of the constitution, the rules which in foreign 
countries naturally form part of a constitutional code, 
are not the. source but, the coi^eqiience of the rights 
, of individuals, as defined and enforced by the Courts; 
that, in short, .the principles of private law have with 
us been by the action of the Courts and Parliament 
so extended as to determine the position of the Crown 
and of its ser\^ants; thus the constitution is the 
result of the ordinary law of the land. 

General propositions, however, as to the nature of influence 
the rule of law carry us but a very litth way. If we of Law ” 
want to understand what that principle in all its 
different aspects and developments really means, we 
must try to trace its influence throughout some of 
the main provisions of the constitution. The best 
mode of doing this is to examine with care the 
manner in which the law of England deals wdth the 
following tgpics, namely, the right to personal free¬ 
dom ; ^ the right to freedom of discussion ; ® the right 
of public meeting; ® the use of martial law ; ^ the 
rights and duties of the army; ’ the collection and 
expenditure of the public revenue; ® and the respon¬ 
sibility of Ministers.’^ The true nature further of the 
rule of law as it exists in England will be illustrated 
by Contrast with the idea of droit administratif, or 
administrative law, which prevails in many continental 
countries.® These topics will each be treated of in 
their due order. The object, however, of this treatise, 

V 

I Chap. V. « Chap. VI. a chap. VIT. 

* Chap. VIII. 5 Chap. IX. 0 Chap. X. 

r Chap. XL ' 8 Chap. XU. 
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PartH. as the reader should remember, is not to provide 
^ minute and full information, e.g. as to the Hahe<xs 
Corpus Acts, or other enactments protecting the 
liberty of the subject; but simply to show that these 
leading heads of constitutional law, which have 
been enumerated, these “ articles,” so to speak, of the 
constitution, are both governed by, and afford illus¬ 
trations of, the supremacy throughout English institu¬ 
tions of the law of the land.^ If at some future day 
the law of the constitution should be codified, each 
of the topics I have mentioned would be dealt with 
by the sections of the code. Many of these subjects 
are actually dealt with in the written constitutions 
of foreign countries, and notably in the articles of 
the Belgian constitution, which, as before noticed, 
makes an admirable summary of the leading maxims 
of English constitutionalism. It will therefore often 
be a convenient method of illustrating our topic to 
take the article of the Belgian, or it may be of some 
other constitution, which bears on thq matter in 
hand, as for example the right to personal freedom, 
and to consider how far the principle therein em¬ 
bodied is recognised by the law of England; and if 
it be so recognised, what are the means by which 
it is maintained or enforced by our Courts. One 

I 

^ The rale of equal law is in England now exposed to a new periL 
** The Legislature has thought fit,” writes Sir F. Pollock, “ by the 
Trade Disputes Act, 1906, to confer extraordinary immunities on 
combinations both of employers and of workmen, and to some extent 
on persons acting in their interests. Legal science has evidently 
nothing to do with this violent empirical operation on the body 
politic, and we can only look to jurisdictions beyond seas for the 
further judicial consideration of the problems whi<^ our Courts were 
endeavouring (it is submitted, not without a r<|a^nable measure of* 
success) to work out on principles of legal justice.”—PoUoidt, Lm qf 
, fwi* (8th ed..), p. V. 
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reason why the law of the constitution is imperfectly Chapter 
anderstood is, that we too rarely put it side 
)y side with the constitutional provisions of other 
3ountries» Here, as elsewhere, comparison is essential 
jO recognition. 
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THE RIGHT TO PERSONAL FREEDOM 

The seventh article of the Belgian constitution 
establishes in that country principles which have 
long prevailed in England. The terms thereof so 
curiously illustrate by way of contrast some marked 
features of English constitutional law as to be worth 
quotation. 

“ Art. 7. Za liherte individuelle est ga/rantie. 

** Nul ne pent Mre poursuivi qi^e dans les cas 
prhiis par la loi, et dans la for'iu** qu’elle prescrit. 

le cas de flagrant del it, nul ne pent ^tre 
‘‘ a/rretd qu'en vertu de Vordonnance motivee dujuge, 
“ qai doit 4tre signifiee an moment de Varrestatio^i^ ou 
au plus tard dans les vingt-quatre heures^ ^ 

The security which an Englishman enjoys ^or 
personal free.dom does not really depend upon or 
originate in any general proposition contained in any 
written document. The nearest approach which our 
statute-book presents to the statement contained in 
the seventh article of the Belgian constitution is the 
celebrated thirty-ninth article ® of the Magna Charta: 

^ O&mtUutum de la Selgipu, art. 7. 


2 Sea Stubbs, Chartere (Sod ed.), p, 301. 
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Nulkis liber homo capiatur, vel imprisoneHir, auf Chapter 
“ dissaidaturj ant ntlagetuv, ant exnletur, apt aliquo —L. 
“ modo destmatur, ncc super eum ibimus, nec super 
*‘eum mittemns, nisi per legale judicium parium 
“ suomm vel per legem terrcw,'^ which should be read 
in combination with tlie declarations of the Petition 
of Right. An^ these enactments (if such they can 
be called) are rather records of the existence of a 
right than statutes which confer it. The expression 
again, ** guaranteed,” is, as 1 lia\e already pointed 
out, extremely significant; it suggests the notion 
that personal liberty is a special privilege insured to 
Belgians by some power above the ordinary law of 
the land. This is an idea utterly alien to English 
modes of thought, since with us freedom of person is 
not a special privilege but the outcome of the ordinary 
law of the land enforced by the Courts. Here, in 
short, we may observe the application to a particular 
case of the general principle that with us individual 
rights are the basis, not the result, of the law of the 
constitution. 

The proclamation in a constitution or charter of 
the right to personal freedom, or indeed of any other 
right, gives of itself but slight security that the right 
has more than a nominal existence, and students who 
wish to know how far the right to freedom of pemon 
is in reality part of the law of the constitution must 
consider both what is the meaning of the right and, 
a matter of even more consequence, what are the 
legal methods by which its exercise is secured. ^ 

The right to personal liberty as understood in^ 
England means in substance a person’s right notp 
to be subjected to imprisonment, arrest, or other! 
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j physical coercion in any manner that does not admit 
I of legal Justification. That anybody should suffer 
physical restraint is in England prhna facie illegal, 
and can be justified (speaking in very general terms) 
on two grounds only, that is to say, either because 
the prisoner or person suffering restraint is accused of 
some offence and must be brought before the Courts 
to stand his trial, or because he has been duly con¬ 
victed of some offence and must suffer punishment 
for it. Now personal freedom in this sense of the 
term is secured in England by the strict maintenance 
of the principle that no man can be arrested or im¬ 
prisoned except in due course of law, i.e. (speaking 
again in very general terms indeed) under some legal 
warrant or authority,^ and, what is of far more con¬ 
sequence, it is secured by the provision of adequate 
legal means for the enforcement of this principle. 
These methods are twofold; ^ namely, redress for 
unlawful aiTest or imprisonment by means of a pro¬ 
secution or an action, and deliverance from unlawful 
imprisonment by means of the writ of habeas corpus. 
Let us examine the general character of each of those 
remedies. 

* i. Redress for Arrest .—If we use the term redress 
in a wide sense, wo may say that a person who has 
suffered a wfong obtains redress either when he gets 

' See a« to arrests, Stephen, Oommentartes, iv. (14th ed.), pp. 
303-312. 

^ Another means bv wliich personal liberty or other rights may 
be protected is the allowing a man to protect or assert his rights by 
force i^ainst a wrongdoer without incurring legal liability for injury 
done to the aggressor. The limits within which English law permits 
so-called "self-defence” or, more accurately, “the assertion of legal 
rights by the use of a person’s own force*,” is one of the obscurest among 
^ qnestiotM. See Appendix, Kote IV., Bight of Self-Defence, 
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the wrongdoer punished or when he obtains compcnsa' 
tion for the damage inflicted upon him by the wrong. 

Each of these forms of redress is in England open 
to every one whose personal freedom has been in any 
way unlawfully interfered with. Suppose, for ex¬ 
ample, that X without legal justification assaults 
by knocking liShi down, or deprives A of his fiecdom— 
as the technical expression goes, imprisons ” him— 
whether it be for a lengtli of time, or only for. five 
minutes; A has two courses open to him. He can 
have X convicted of an assault and thus cause him to 
be punished for his crime, or he can bring an action 
of trespass against X and obtain from X such com- 
pcnsaiion for the damage which A has sustained from 
jf’s conduct as a jury think that A deserves. Sup¬ 
pose that in 1725 Voltaire had at the instigation of 
an English lord been treated in London as he was 
treated in Paris. He would not have needed to 
depend for redress upon the goodwill of his friends 
or upon the favour of the Ministry. He could have 
pursued one of two courses. He could by taking 
the proper steps have caused all his assailants to be 
brought to trial as criminals. He could, if he had 
preferred it, have brought an action against each and 
all of them: he could have sued the nobleman w'ho 
caused him to be thrashed, the footmen'who thrashed 
him, the policemen who threw him into gaol, and the 
gaoler or lieutenant who kept him there. Notice 
particularly that the action for trespass, to which 
Voltaire would have had recourse, can be brought, 
or, as the technical expression goes, “lies,” against 
every person throughout the realm. It can and has 
been brought against governors of colonies, against 


Chapter 

V. 
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Piuftn. secretaries of state, against officers who have tried 
by Court-martial persons not subject to military law, 
against every kind of official high or low. Here then 
wc come across another aspect of the “ rule of law.’' 
No one of Voltaire’s enemies would, if he had been 
injured in England, have been able to escape from 
responsibility on the plea of acting^ in an official 
character or in obedience to liis officijil superiors.^ 
Nor would any one of them have been able to say 
that the degree of his guilt could in any way whatever 
be determined by any more or less official Court. 
Voltaire^ to keep to our example, would have been 
able in England to have brought each and all of his 
assailants, including the officials who kept liim in 
prison, before an ordinary Court, and therefore before 
judges and jurymen who were not at all likely to think 
that official zeal or the orders of official superiors were 
either a legal or a moral excuse for breaking the law. 

Before <]uitting the subject of the redress afforded 
by the Courts for the damage caused l)y illegal inter¬ 
ference with any one’s personal freedom, we shall do 
well tonotice the strict adherence of the judges in 
this as in other cases to two maxims or principles 
which underlie the whole law of the constitution, and 
the maintenance of which has gone a great way both 
to "ensure the* supremacy of the law of the land and 
ultimately to curb the arbitrariness of the Crown. 
The first of these maxims or principles is that every 
wrongdoer is individually responsible for every unlaw¬ 
ful or wrongful act in which he takes part, and, what 
is really the same thing looked at from another point 
of view, cannot, if the act be unlawful, plead in his 
, ^ Ciotitrast the French Cods art. 114. 
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defence that he did it under the orders of a master Chapter 
or superior. Voltaire, had he been arrested in Eng- _Zl_ 
land, could have treated each and all of the persons 
engaged in the outrage as individually responsible for 
the wrong done to him. Now this doctrine of indi¬ 
vidual responsibility is the real foundation of the, 
legal dogma thkt the orders of the King himself are 
no justification for the commission of a wrongful cjr 
illegal act. The ordinary rule, therefore, that every 
wrongdoer is individually liable for the wrong he has 
committed, is the foundation on wliich rests the 
great constitutional doctrine of Ministerial responsi¬ 
bility. The second of these noteworthy maxims is, 
that Liie Courts give a remedy for the infringement 
of a right whether the injury done be great or small. 

The assaults and imprisonment from which Voltaire 
suffered were serious wrongs; but it would be an 
error to fancy, as persons who have no experience in 
the practice of the Courts are apt to <lo, that pro¬ 
ceedings for trespass or for false imprisonment can be 
taken only where personal liberty is seriously inter¬ 
fered with. Ninety-nine out of every hundred 
actions for assault or false imprisonment have refer¬ 
ence to injuries which in themselves are trifling. If 
one ruffian gives another a blow, if a policeman makes 
an arrest without lawful authority, if a schoolmaster 
keeps a scholar locked up at school for half an hour 
after he ought to have let the child go home,^ if 
in short X interferes unlawfully to however slight a 
degree with the personal liberty of A, the offender 
exposes himself to proceedings in a Court of law, 
and the sufferer, if he can enlist the sympathies of 

1 Hunter v. Johntonf 13 Q. B. B. 225. 
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p^n. a jury, may recover heavy damages for the injury 
which he has or is supposed to have suffered. The 
law of England protects the right to personal liberty, 
as also every other legal right, against every kind of 
infringement, and gives the same kind of redress (I 
, do not mean, of course, inflicts the same degree of 
punishment or penalty) for the pettiest as for the 
gravest invasions of personal freedom. This seems to 
us so much a matter of course as hardly to call for 
observation, but it may be suspected that few features 
in our legal system have done more to maintain the 
authority of the law tlian the fact that all offences 
great and small are dealt with on the same principles 
and by the same Courts. The law of England now 
knows nothing of exceptional offences punished by 
extraordinary tribunals.^ 

The right of a person who has been wrongfully 
imprisoned on regaining his freedom to put his 
oppressor on trial as a criminal, or by means of an 
action to obtain pecuniary compensation for the 
wrong which he has endured, affords a most insuffi¬ 
cient security for personal freedom. If X keeps A 
in confinement, it profits A little to know that if he 
could recover his freedom, which he cannot, he could 
punish and fine X. What A wants is to recover his 
liberty. Till this is done he cannot hope to punish 
the foe who has deprived him of it. It would have 
been little consolation for Voltaire to know that if he 
could have got out of the Bastille he could recover 
damages from his enemies. The possibility that he 

1 Contrast with this the extraordinary remedies adopted und^r the 
old ]?rench monarchy foi the punishment of powerful erfminao. As 
to which see Fl^chier, M^nmm ttir les Grand’Joms tmuea d CUrm<ml 
m ld65«68. 4 
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might when he got free have obtained redress for 
the wrong done him might, so far from being a 
benefit, have condemned him to lifelong incarcera¬ 
tion. Liberty is not secure unless the law, in addi¬ 
tion to punishing every kind of interference with a 
man’s lawful freedom, provides adequate security that 
every one who Without legal justification is placed hi 
confinement shall be able to get free. This security 
is provided by the celebrated writ of habeas corpus 
and the Habeas Corpus Acts. 

ii. Writ of Habeas Corpus} —It is not within 
the scope of these lectures to give a history of the 
writ of habeas corpus or to provide the details of the 
legislation with regard to it. For minute informa¬ 
tion, both about the writ and about the Habeas Corpus 
Acts, you should consult the ordinary legal text-books. 
My object is solely to explain generally the mode in 
which the law of England secures the right to per¬ 
sonal freedom. I shall therefore call attention to 
the following points : first, the nature of the wudt; 
secondly, the effect of the so-called Habeas Corpus 
Acts; thirdly, the precise effect of what is called 
(not quite accurately) the Suspension of the Habeas 
Corpus Act; and, lastly, the relation of any Act 
suspending the operation of the Habeas Corpus Act 
to an Act of Indemnity. Each of these matters has 
a close bearing on the law of the constitution. 

Nature of Writ. —Legal documents constantly give 
the best explanation and illustration of legal prin¬ 
ciples. We shall do well therefore to examine with 
care the fallowing copy of a writ of habeas corpus :— 

* Sec Stephen,C'omnwn4an«i( 14thed.),iu.pp.697-707; 16Car.Lc.lO; 
31 Car, n. C.2 ; 6G George III. c. 100 ; Forsyth, Opinimis^ 436-452,481, 
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Victor iay hy the Grace of God^ of the United 
Kingdom of Great Britain and Ireland Queens 
** Defender of the Faiths 

To J. K.y Keeper of our Gaol of Jersey^ in the 
“ Island of Jersey^ and to J. C. Viscouni of said 
“ Island^ greeting. We command yoii that you have 
“ the body of C. C. W. detained in dur prison under 
“ your custodyy as it is said, together with the day 
'Umd cause of his being taken and detained, hy 
whatsoever name he may he called or known, in 
our Court before us, at Westminster, on the \^th 
** day of January next, to undergo and receive all 
“ and singular such matters and things which our 
“ said Court shall then and there consider of him in 
“ this behalf; and have there then this Writ. Witness 
“Thomas Lord Denman, at Westminster, the %Zrd 
** day of December in the Sth year of our reign. 

“ By the Court, 

“ Robinson f * 

’ At the instance of C. C. W. 

“i2. M. 

“ W. A, L., 7 Grays Inn Square, London, 

“ Atioimey for the said C. C. IF.” 

The character of the document is patent on its 
fkce. It is‘an order issued, in the particular instance, 
by the Court of Qucen*s Bench, calling upon a person 
by whom a prisoner is alleged to be kept in confine¬ 
ment to bring such prisoner—to ** have his body,’' 

1 Catm WU»on*» Case, 7 Q. B. 984, 988. In thu partfotilair csuie 
the writ cftllja upon the gaoler of tlie piison to have tho Jbodj of the 
pviaoner before the Court by a given day. It more oiuinanly oalla 
upon him to have the prisoner before the Oobrt" immediately after 
the receipt of this writ ” 
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whence the name habeas corpus —before the Court to caiapter 
let the Court know on what ground the prisoner is 
confined, and thus to give the Court the opportunity 
of dealing with the prisoner as the law may require. 

The essence of the whole transaction is that the Court 
can by the writ of habeas corpus cause any person 
who is imprisoned to be actually brought before the 
Court and obtain knowledge of the reason why he is 
imprisoned; and then having him before the Court, 
either then and there set him free or else see that he 
is dealt with in whatever way the law requires, as, 
for example, brought speedily to trial. 

The writ can be issued on the application either of 
the prisoner himself or of any person on his behalf, 
or (supposing the prisoner cannot act) then on the 
application of any person who believes him to be 
unlawfully imprisoned. It is issued by the High 
Court, or during vacation by any judge thereof; and 
the Court or a judge should and will always cause 
it to be issued on being satisfied by afiidavit that 
there is reason to suppose a prisoner to be wrongfully 
deprived of his liberty. You cannot say with strict¬ 
ness that the writ is issued “ as a matter of course,” 
for some gi‘ound must be shown for supposing that a 
case of illegal imprisonment exists. But, the writ i| 
granted ** as a matter of right,”—^that is to say, the 
Court will always issue it if prima facie ground is 
shown for supposing that the person on whose behalf 
it is asked for is unlawfully deprived of his liberty. 

The writ or order of the Court can be addressed to 
any person whatever, be he an official or a private 
individual, who has, or is supposed to have, another 
in his custody. Any disobedience to the writ exposes 



212 


THE RULE OF LA IV 


Partn. 

«> 


JIabeas 

Corpus 

Acts. 


the offender to summary punishment for contempt of 
Court/ and also in many cases to heavy penalties 
recoverable by the party aggrieved.^ To put the 
matter, therefore, in the most general terms, the case 
stands thus. The High Court of Justice possesses, 
as the tribunals which make up the High Court used 
to possess, the power by means of the writ of habeas 
coi'pus to cause any person who is alleged to be kept 
in unlawful confinement to be brought before the 
Court. The Court can then inquire into the reason 
why he is confined, and can, should it see fit, set him 
then and there at liberty. This power moreover is 
one which the Court always will exercise whenever 
ground is shown by any applicant whatever for the 
belief that any man in England is unlawfully deprived 
of his liberty. 

live Habeas Corpus Acts. —The right to the writ 
of habeas corpus existed at common law long before 
the passing in 1679 of the cclebr*ated Habeas Corpus 
Act,® 31 Car. II. c. 2, and you may wonder how 
it has happened that this and the subsequent Act, 
56 Geo. III. c. 100, are treated, and (for practical 
purposes) rightly treated, as the basis on which rests 
an Englishman's security for the enjoyment of his 
personal freedom. The explanation is, that prior to 
1679 the right to the writ was often under various 
pleas and excuses made of no effect. The aim of the 
Habeas Corpus Acts has been to meet all the devices 
by which the effect of the writ can be evaded, either 
on the part of the judges, who ought to issue the 

' Re£ V. WinUmy 5 T. 11. 89, aud conf. 56 Geo. III. c. 100, 8. 2 ; 
868 Corner, Frcsctics of the Orown Side of the Oouri of Qtieeu*8 Bench. 

Sl Oar..II. c. 2, s. 4. * See also 16 Oar.. I. c. 10, s« 6. 
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same, and if necessary discharge the prisoner, or on Chapter 
the part of the gaoler or other person who has the 
prisoner in custody. The earlier Act of Charles the 
Second applies to persons imprisoned on a charge of 
crime; the later Act of George the Third applies-to 
persons deprived of their liberty otherwise than on a 
criminal accusation. 

Take these two classes of persons separately. 

A person is imprisoned on a charge of crime. If nahexM 
he is imprisoned without any legal warrant for his 1679 , 3 i 
imprisonment, he has a right to be set at liberty. If, 
on the other hand, he is imprisoned under a legal 
warrant, the object of his detention is to ensure his 
being brought to trial. Ilis position in this case 
differs according to the nature of the offence with 
which he is charged. In the case of the lighter 
offences known as misdemeanours he has, generally 
speaking,' the right to his liberty on giving security 
with proper sureties that he will in due course sur¬ 
render himself to custody and appear and take his 
trial on such indictment as may be found against him 
in respect of the matter with which he is charged, or 
(to use technical expressions) he has the right to be 
admitted to bail. In the case, on the other hand, of 
the more serious offences, such as felonies or treasons, 
a person who is once committed to prison is not qji- 
titled to be let out on bail. The right of the prisoner 
is in this case simply the right to a speedy trial. 

The effect of the writ of habeas corpus would be evaded 
either if the Court did not examine into the validity of 

A 

1 See Stephen, Diged of the Law of Oriminal procedure, art. 276, 
note 1, and edeo art. 136 and p. 89, note 1. Compare the Indictable 
Offences Act, 1848 (11 & 12 Viet. c. 42X s. 23. 
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tbe warrant on which the prisoner was detained, and if 
the warrant were not valid release him, or if the Court, 
on ascertaining that he was legally imprisoned, did not 
cause him according to circumstances either to go out 
on bail or to be speedily brought to trial. 

The Act provides against all these possible failures 
of justice. The law us to persons iiriprisoned under 
accusations of crime stands through the combined 
effect of the rules of the comnion law and of the 
statute in substance as follows. The gaoler who has 
such person in custody is bound when called upon to 
have the prisoner before the Court with the true 
cause of his commitment. If the cause is insufficient, 
the prisoner must of course be discharged; if the 
cause is sufficient, the prisoner, in case he is charged 
with a misdemeanour, can in general insist upon 
being bailed till trial; in case, on the other hand, the 
charge is one of treason or felony, he can insist upon 
being tried at the first sessions after his committal, 
or if he is not then tried, upon being bailed, unless 
the witnesses for the Crown cannot appear. If 
he is not tried at the second sessions after his 
commitment, he can insist upon his release without 
bail. The net result, therefore, appears to be that 
while the Habeas Corpus Act is in force no person 
committed to prison on a charge of crime can be kept 
long in confinement, for he has the legal means of 
insisting upon cither being let out upon bail or else 
of being brought to a speedy trial. 

A person, again, who is detained in confinepieut 
but not on a charge of crime’ needs for his protection 
the means of readily obtaining a legal <lecision on 
the lawfulne®? of his confinement, and, also of getting 
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an immediate release if he has by law a right to his chapter 

liberty. This is exactly what the writ of habeas _L. 

corpus affords. Whenever any Englishman or foreigner 
is alleged to be wrongfully deprived of liberty, 
the Court will issue the writ, have the person 
aggrieved brought before the Court, and if he has 
a right to libeVty set him free. Thus if a child is 
forcibly kept apart from his parents,^ if a man is 
wrongfully kept in confinement as a lunatic, if a nun 
is alleged to be prevented from leaving her convent, 

—if, in short, any man, woman, or child is, or is 
asserted on apparently good grouiids to be, deprived 
of liberty, the Court will always issue a writ of 
habeas cotyus to any one who has the aggrieved 
person in his custody to have such person brought 
before the Court, and if he is suffering restraint with¬ 
out lawful cause, set him free. Till, however, the year 
1816 (56 Geo. 111.) the machinery for obtaining the writ 
was less perfect ^ in the case of persons not accused of 
crime than in the case of those charged with ci irainal 
offences, and the effect of 56 Geo. III. c. 100, was in 

See The Queen v. Nash^ 10 Q B. D. (C. A.) 454; and compare 
Be Agar-EUUf 24 Oh. D. (0. A,) 317. For leceiit instances of efilect of 
Habeas Corpus Act see JJarnardo v. Ford [1892], A. 0. 326 ; Bamardo 
V. McHugh [1891][ A. C. 388 ; Beg. v. Jackson [1891], 1 Q. B. (C. A.) 

671 ; Cox V. HakeSj 16 App. Gas. .506 ; B^g. v. Bamaido, 24 Q. B. D. 

(G. A.) 283 ; and 23 Q. B. D. (G. A.) 305. Gompare as to powci^of 
Court of Chancery for protection of childien independently of Habeas 
Corpus Acts, Beg. v. Oyngall [1893], 2 Q. B. (C. A.) 232. 

As to appeal to Privy Council, see Att. Gets, for Hong Kong v. 
Kwok-A-Sisig (1873), L. K. 6 P. C. 179. 

3 The inconvenience ultimately remedied by the Haheas Corpus 
Act, 1816, was in practice small, for the judges ei^tended to all cases 
of iinlawful imprisonment the spirit of the Haheas Corpus Art, 1679, 
and enforced immediate obedient to the writ of haheas corpus, even 
wh6n issued not under the statute, but under the common law authority 
of the Courts. Blackstone, Comm. iii. p. 138. 
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of the great Habeas Corpus Act, 31 Car. IL c. 2. 

At the present day, therefore, the securities for 
personal freedom arc in England as- complete as 
laws can make them. The right to its enjoyment is 
absolutely acknowledged. Any invasion of the right 
entails either imprisonment or fine i^on the wrong¬ 
doer; and any person, whether charged with crime 
or not, who is even suspected to be wrongfully im¬ 
prisoned, has, if there exists a single individual willing 
to exert himself on the victim’s behalf, the certainty of 
having his case duly investigated, and, if he has been 
wronged, of recovering his freedom. Let us return 
for a moment to a former illustration, and suppose 
that Voltaire has been treated in London as he was 
treated in Paris. He most certainly would very 
rapidly have recovered his freedom. The procedure 
would not, it is true, have been in 1726 quite as easy 
as it is now under the Act of George the Third. Still, 
even then it would have been within the power of 
any one of his friends to put the law in motion. It 
would have been at least as easy to release Voltaire in 
1726 as it was in 1772 to obtain by means of habeas 
corpus the freedom of the slave James Sommersett 
when actually confined in irons on board a ship lying 
in»»the Thambs and bound for Jamaica.' 

The whole history of the writ of habeas corpus 
illustrates the predominant attention paid under the 
English constitution to ‘‘remedies,” that is,.to modes 
of procedure by which to secure respect for a legal 
right, and by which to turn a merely nominal into 
an effective or real right. The Habeas Corpus Acts 
^ SonmertetCs Case, 20 St. Tr. 1. ’ 
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are essentially* procedure Acts, and simply aim at Chapter 
improving the legal mechanism by means of which 
the acknowledged right to personal freedom may be 
enforced. They are intended, as is generally the case 
with legislation which proceeds under the influence 
of lawyers, simply to meet actual and experienced 
difficulties, ftcnee the Habeas CorpVAt Act of Charles 
the Second’s reign was an imperfect or very restricted 
piece of legislative work, and Englishmen waited 
nearly a century and a half (1679-181G) before the 
procedure for securing the right to discharge from 
unlawful confinement was made complete. But this 
lawyer-Jike mode of dealing wdth a fundamental right 
had v;ith all its defects the one great merit that 
legislation was directed to the right point. There 
is no difficulty, and there is often very little gain, in 
declaring the existence of a right to personal freedom. 

The true difficulty is to secure its enforcement. The 
Habeas Corpus Acts have achieved this end, and 
have therefore done for the liberty of Englishmen 
more than could have been achieved by any declara¬ 
tion of rights. One may even venture to say that 
these Acts are of really more importance not only 
than the general proclamations of the Rights of Man 
which have often been put forward in foreign countries, 
but even than such very lawyer-like documents a^ ^he 
Petition of Right or the Bill of Rights, though these 
celebrated enactments show almost equally with the 
Habeas Corpus. Act that the law of the English 
constitution is at bottom judge-made law.^ 

1 Compare Imperial Constitution of 1804, ss. 60*63, under which 
a committee of the Senate was empowered to take steps for putting an 
end to illegal arrests by the Government See Plouard, Lea GonstUti- 
tiom Frangaiaea, p. 161. 
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Every critic of the constitution has observed the 
effect of the Habeas Corpus Acts in securing the 
liberty of the subject; what has received less and 
deserves as much attention is the way in which the 
right to ibSue a writ of habeas co^puSy strengthened 
as that right is by statute, determines the whole 
relation of the judicial body towards 4he executive. 
The authority to enforce obedience to the writ is 
nothing less than the power to release from imprison¬ 
ment any person who in the opinion of the Court is 
unlawfully deprived of his liberty, and hence in effect 
to put an end to or to prevent any punishment v liich 
the Crown or its servants may attempt to inflict in 
opposition to the rules of law as interpreted by the 
judges. The judges therefore are in truth, though 
not in name, invested with the means of hampering 
or supervising the whole administrative action of the 
government, and of at once putting a veto upon any 
proceeding not authorised by the letter of the law. 
Nor is this power one which has fallen into disuse by 
want of exercise. It has often been put forth, and 
this too in matters of the greatest consequence; the 
knowledge moreover of its existence governs the con¬ 
duct of the administration. An example or two will 
best show the mode in which the “judiciary*^ (to use 
a Convenient' Americanism) can and do by means 
of the writ of habeas corpus keep a hold on the aets 
of the executive. In 1839 Canadian rebels, fonnd 
guilty of treason in Canada and condemned to trans¬ 
portation, arrived in official custody at Liverpool on 
their way to Van Diemen’s Land, The friends of the 
convicts questioned the validity of the sentence under 
which they wCre transported- the prisoners were 
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thereupon taken from prison and brought upon a writ 
of habeas corpus before the Court of "^chequer. 
Their whole position having been considered by the 
Court, it was ultimately held that the imprisonment 
was legal. But had the Court taken a different view, 
the Canadians would at once have been released from 
confinement.^ ^ Tn 1859 an English officer serving 
in India was duly convicted of manslaughter and 
sentenced to four years’ imprisonment: he was. sent 
to England in military custody t(» complete there his 
term of punishment The order under which he was 
brought to this country was technically irregular, and 
the convict having been brought on a writ of habeas 
coipiis before the Queen’s Bench, was on this purely 
technical ground set at liberty.® So, to take a very 
notorious instance of judicial authority in matters 
most nearly concerning the executive, the Courts have 
again and again considered, in the case of persons 
brought before them by the writ of habeas corpus^ 
questions as to thC legality of imprcRsinent, and as to 
the limits within which the right of impressment may 
be exercised; and if, on the one hand, the judges 
have in this particular instance (which by the way is 
almost a singular one) supported the arbitrary powers 
of the prerogative, they have also strictly limited the 
exercise of this power within the l'>oun(ls prescribed 
to it by custom or by statute.® Moreover, as already 
pointed out, the authority of the civil tribunals even 

^ The Case of the Canadian Prisoners, 6 M. & W. 32. 

3 In re Allen, 30 L. J. (Q. E), 38. 

^ See Case of Pressing Mariners, 18 St. Tr. 1323 j Stephen, Com¬ 
mentaries, ii. (Uth ed.), p. 674 ; conf. Comer, Forms of JFrits on Crown 
Side of Oovrt of Queen’s Bench, for form of habeas corpus for an impressed 
Ai>flmAn. 
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Part II. when not actually put into force regulates the action 
of the government. In 1854 a body of Russian sailors 
were found wandering about the streets of Guildford, 
without any visible means of subsistence; they were 
identified by a Russian naval officer as deserters from 
a Russian man-of-war which had put into an English 
port; they were thereupon, under hiS instructions 
and with the assistance of the superintendent of 
police, conveyed to Portsmouth for the purpose of 
their being carried back to the Russian ship. Doubts 
arose as to the legality of the whole proceeding. The 
law officers were consulted, who thereupon gave it as 
their opinion tliat “ the delivering-up of the Russian 
“ sailors to the Lieutenant and the assistance offered 
“ by the police for the purpose of their being con- 
‘‘veyed back to the Russian ship were contrary to 
law.” ^ The sailors were presumably released; they 
no doubt would have been delivered by the Court 
had a writ of habeas corpus been applied for. Here 
then we see the judges in effect restraining the action 
of the executive in a matter which in most countries 
is considered one of administration or of policy lying 
beyond the range of judicial interference. The 
strongest examples, however, of interference by the 
judges with administrative proceedings are to be 
found in the 'decisions given under the Extradition 
Acts. Neither the Crown nor any.servant of the 
Crown has any right to expel a foreign criminal 
from the country or to surrender him to his own 
government for trial.® A French fotger, robber, or 

1 See Forsyth, Ojpinions, p. 468. 

® See, however, Bex v. LuTidy, 2 Ventris, 314; Rex v. Kimberley, 
- 2 Stm., 848 ; EaM India Compqny v. OcmjpbeU, 1 Ves. Senr., 246; 
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murderer who escapes from France to England 
cannot, independently of statutory enactments, be 
sent back to his native land for trial or punishment. 
The absence of any power on the part of the Crown 
to surrender foreign criminals to the authorities of 
their own state has been found so inconvenient, that 
in recent timeS Extradition Acts have empowered the 
Crown to make treaties witli foreign states for the 
mutual extradition of criminals or of persons charged 
with crime. The exercise of this authority is, how¬ 
ever, hampered by restrictions which are imposed by 
the statute under which alone it exists. It therefore 
often happens that an offender arrested under the 
warrant of a Secretary of State and about to be 
handed over to the authorities of his own country 
conceives that, on some ground or other, his case 
does not fall within the precise terms of any Extra¬ 
dition Act. He applies for a writ of habeas corpus ; 
he is brought up before the High Court; every 
technical plea he can raise obtains full consideration,^ 

Mure V. Kaye, 4 Taunt. 34 ; and Chitty, Crvminal Law (1826), pp. 14, 
16, in support of the opinion that tlie Crown possessed a common law 
right of ^tradition as regards foreign criminals. This opinion may 
possibly once have been corr(^ct. (Compare, however, Reg. v. Bernard, 
Annual Begister for 1858, p. 328, for opinion of Campbell, 0. J., cited 
Jn re Castioni [1891], 1 Q. B. 149, 163, by Sir C. Bussell, arguendo.) 
it has, however, in any case (to use the words of*u high autharity) 
“ ceased to be law now. If any magistrate were now to arrest a 
“person on this ground, the validity of the commitment would 
“ certainly be tested^ and, in the absence of special legislative provi- 
“ sions, the prisoner as certainly discharged upon application to one 
‘ of the superior Courts.”—Clarke, Extradition (3rd ed.), p. 27. The 
case of Musgrove V. Chun Teeong Toy [1891], A. C. 272, which 
establishes that an alien has not a legs! right, enfoi’ceable by action, 
to enter British territory, suggests the possible existence of a common 
law right on the part of the Crown to expel an alien from British 
territory. 

1 Tnre Bellencontre [1891], 2 Q. B. 122. 
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and if on any ground whatever it can be shown that 
the terms of the Extradition Act have not been 
complied with, or that they do not justify his arrest 
and surrender, he is as a matter of course at once set 
at liberty.^ It is easy to perceive that the authority 
of the judges, exercised, as it invariably must be, in 
support of the strict rules of law, cuts down the 
discretionary powers of the Crown. It often prevents 
the English government from meeting public danger 
by measures of precaution which would as a matter 
of course be taken by the executive of any con¬ 
tinental country. Suppose, for example, that a body 
of foreign anarchists come to England and are 
thought by the police on strong grounds of suspicion 
to be engaged in a plot, say for blowing up the 
Houses of Parliament. Suppose also that the exist¬ 
ence of the conspiracy does not admit of absolute 
proof. An English Minister, if he is not prepared 
to put the conspirators on their trial, has no means 
of arresting them, or of expelling them from the 
country.^ In case of "arrest or imprisonment they 
would at once be brought before the High Court 
on a writ of habeas coi’pus, and unless some Specific 
legal ground for their detention could be shown they 
would be forthwith set at liberty. Of the political 
or, to use foreign expressions, of the administrative ” 
reasons which might make the arrest or expulsion of 
a foreign refugee highly expedient, the judges would 
hear nothing; that he was arrested by order of the 
Secretary of State, that his imprisonment was a 

1 In re Coppin^ R. 2 Ch. 47 ; Ths Queen v. WUtm, 3 Q. B. P. 42. 

^ Contrast tha dealings of Louis Philippe’s Qove^xoent in 1983 
with the Dvehem de fierry^ for which see Gr4goire, Sieteire de 
i pp. 336-361. 
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simple administrative act, that the Piime Minister or Chapter 
the Home Secretary was prepared to make affidavit —L. 
that the arrest was demanded hy the most urgent 
considerations of public safety, or to assure the Court 
that the whole matter was one of high policy and 
concerned national interests, would be no answer 
whatever to tiie demand for freedom under a writ 
of habeas corpus. All that any judge could inquire 
into would be, whether there was any rule of common 
or of statute law which would authorise interference 
with a foreigner’s personal freedom/ If none such 
could be found, the applicants would assuredly obtain 
their liberty. The plain truth is tliat the power 
possessed by the judges of controlling the administra¬ 
tive conduct of the executive has been, of necessity, 
so exercised as to prevent the development with us 
of any system corresponding to the “ administrative 
law ” of continental states. It strikes at the root of 
those theories as to the nature of administrative 
acts, and as to the separation of powers,” on 
which, as will be shown in a later chapter/ the droit 
adwinistratif of France depends, and it deprives the 
Crown, 'which now means the Ministry of the day, 
of all discretionary authority. Tlie actual or possible 
intervention, in short, of the Courts, exercisable for 
the most part by means of the writ of habeas corpus^ 
confines the action of the government wdthin the 
strict letter of the law; with us the state can punish, 
but it can hardly prevent the commission of crimes. 

We can now see why it was that the political con- 
flicts of the seventeenth century often raged round 
the position of the judges, and why the battle might 

I See Chap. XtL 
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turn on a point so technical as the inquiry, what 
might be a proper return to a writ of habeas co'rpus} 
Upon the degree of authority and independence to be 
conceded to the Bench depended the colour and work¬ 
ing of our institutions. To supporters, on the one 
hand, of the prerogative who, like Bacon, were not' 
unfrequently innovators or reformers,* judicial inde¬ 
pendence appeared to mean the weakness of the 
executive, and the predominance throughout the state 
of the conservative legalism, which found a repre¬ 
sentative in Coke. The Parliamentary leaders, on 
the other hand, saw, more or less distinctly, that the 
independence of the Bench was the sole security 
for the maintenance of the common law, which was 
nothing else than the rule of established customs 
modified only by Acts of Parliament, and that Coke in 
battling for the power of the judges was asserting the 
rights of the nation; they possibly also saw, though 
this is uncertain, that the maintenance of rigid 
legality, inconvenient as it might sometimes prove, 
was the certain road to Parliamentary sovereignty.® 

Smpension of the. Habeas Corpus Act .—During 
periods of political excitement the power or duty of 
the Courts to issue a writ of habeas C07pus, and 
thereby compel the speedy trial or release of persons 
charged with crime, has been found an inconvenient 
or dangerous limitation on the authority of the 
executive government. Hence has arisen the occa¬ 
sion for'Statutes which are popularly called Habeas 
Corpus Suspension Acts. I say “ popularly called,” 

1 DameVi Cow, 3 St Tr. 1. 

* See Gardiner, History of England, ii. chap, xxii, for an admir¬ 
able statement of the different views entertained as to the position of 
t|te jnd^. 


THE RIGHT TO PERSdNAL pREEDOM 


- 225 

because4f you take (as you may) the Act 34 Geo. III. Chapter 
c. 54 ^ as a type of such enactments, you will see _Il_ 
that it hardly corresponds with its received name. 

The wdiole effect of the Act, w^hich does not even 
mention the Habeas Corpus Act, is to make it im¬ 
possible for any person imprisoned under a warrant 
signed by a Bgeretary of State on a charge of high 
treason, or on suspicion of high treason, to insist 
upon being cither discharged or put on trial. No 
doubt this is a great diminution in the securities for 

1 Of which e. 1 enacts “ that every person or pei'sotis that are or 
“shall he in prison within the kingdom of Great Britain at or upon 
“ the day on which this Act shall receive his IVIajcsty's royal assent, 

“or aft(>r, hy warrant of his Mid Majesty’s most honorable Privy 
“ Council, signed hy six of the said Privy Council, for high treason, 

“ suspicion of high treason, or treasonable practices, or by warrant, 

“ signed by any of his Majesty’s secretaries of state, for such, causes 
“ as aforesaid, may be detained in safe custody, without bail or moin- 
“ prize, until the first day of Fehrvary owq thoupand seven hundred 
“and ninety-five ; and that no judge or justice of the peace shall bail 
“or try any such person or persons so committed, without order from 
“ his said Majesty’s Privy Council, signed by six of the said Privy 
“ Council, till the said first day of Febrmry one thousand seven 
“ hundred and ninety five; any law or statute to the contrary 
“ notwithstanding.” 

The so-called suspension of the Habeas Carpus Act under a statute 
such as 34 Geo. Ill. c. 54, produces both less and more effect than 
would the total repeal of the Habeas Corpus Acts. The suspension, while 
it lasts, makes it possible for the government to arrest and keep in 
prison any persons de,cliired in effect hy the government to be guilty 
or suspected of treasonable practices, and sucli persons have no means 
of obtaining either a discharge or a trial. But the suspension does 
not affect the position of persons not detained in custody uiffler 
6Us|)icion of treasonable practices. Tt does not therefore touch the 
ordinary liberty of ordinary citizens. The repeap of the Habeas 
Corpus Acts, on the other hand, would deprive every man in England 
of one security against wrongful imprisonment, but feiuce it would 
leave alive the now unquestionable authority of the judges to issue 
and compel obedience to a writ of habeas corpus at common law, it 
would not, assuming the Bench to do their duty, increase the |^wer 
of the»goveniment to imprison persons suspected of treasonable 
practices, nor materially diminish the freedom of any clttss of Engli^- 
men. Compare Blackstone, Comm. iii. p. 138. 

Q 
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personal freedom provid.ed by the Haheas^ Corpus 
Acts; but it falls very far short of anything like a 
general suspension of the right to the writ of habeas 
corpus] it in no way affects the privileges of any 
person not imprisoned on a charge of high treason; 
it does not legalise any arrest, imprisonment, or 
punishment which was not lawful before the Sus¬ 
pension Act passed; it does not in any wise touch 
the claim to a writ of habeas corpus possessed by 
every one, man, woman, or child, who is. held in 
confinement otherwise than on a charge of crime. 
The particular statute 34 Geo. III. c. 54 is, and (I 
believe) every other Habeas Corjyus Suspension Act 
affecting England, has been an annual Act, and must, 
therefore, if it is to continue in force, be renewed 
year by year. The sole, immediate, and direct 
result, therefore, of suspending the Habeas Corpus 
Act is this: the Ministry may for the period 
during which the Suspension Act continues in force 
constantly defer the trial of persons imprisoned on 
the charge of treasonable practices. This increase in 
the power of the executive is no trifle, but it falls 
far short of the process known in some foreign coun¬ 
tries as “ suspending the constitutional guarantees,” 
or in France as the “proclamation of a state of 
sifege ” ; * it, indeed, extends the arbitrary powers of the 
government to a far less degree than many so-called 
Coercion Acts. That this is so may be seen by a 
mere enumeration of the chief of the extraordinary 
powers which were conferred by comparatively recent 

f- 

^ See Di^l^ Manuel de Dfoit ComtitutionTid, pp. 510*El3, and 
artide de. Si^ge” in Charnel, DuMmnaire Hvdoriqm de» 
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enactments on the Irish executive. Under the Act of Chapter 
1881 (44 Viet. c. 4) the Irish executive obtained the 
absolute power of arbitrary and preventive arrest, 
and could without breach of law detain in prison any 
person arrested on suspicion for the whole period for 
which the Act continued in force. It is true that 
the Lord Lieutenant could arrest only persons sus¬ 
pected of treason or of the commission of some act 
tending to interfere with the maintenance of law 
and order. But as the warrant itself to be issued 
by the Lord Lieutenant was made under the 
Act conclusive evidence of all matters contained 
therein, and therefore (inter alia) of the truth 
of the assertion that the arrested person or “ sus¬ 
pect” was reasonably suspected, e.g. of treason¬ 
able practices, and therefore liable to arrest, the 
result clearly followed that neither the Lord Lieu¬ 
tenant nor any official acting under him could by any 
possibility be made liable to any legal penalty for 
any arrest, however groundless or malicious, made in 
due form within the words of the Act. The Irish 
government, therefore, could arrest any person whom 
the Lord Lieutenant thought fit to imprison, pro¬ 
vided only that the warrant was in the form and 
contained the allegations required by the statute. 

Under the Prevention of Crime (Ireland) Act, 1882— 

45 & 46 Viet. c. 25—the Irish executive was armed 
with the following (among other) extraordinary 
powers. The government could in the case of certain 
crimes' abolish the right to trial by jury,® could 

^ Via. (a) treason or treaaon-felony ; (6) ninrder or manslaughter j 
(c) attempt to murder; (d) aggravated crime of viulencer against the 
person j («) arson, whether by common law or by statute ; (/) attack 
on dwelling-house. ^ Sect. 1. 
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arrest strangers found out of doors at night under 
suspicious circumstances/ could seize any newspaper 
which, in the judgment of the Lord Lieutenant, con¬ 
tained matter inciting to treason or- violence,^ and 
could prohibit any public meeting which the Lord 
Lieutenant believed to be dangerous^ to the public 
peace or safety. Add to this that the Prevention of 
Crime Act, 1882, re-enacted (incidentally as it were) 
the Alien Act of 1848, and thus empowered the 
British Ministry to expel from the United Kingdom 
any foreigner who had not before the passing of the 
Act been resident in the country for three years.® 
Not one of these extraordinary powers flows directly 
from a mere suspension of the Habeas Corpus Act; 
and, in truth, the best proof of the very limited 
legal effect of such so-called suspension is supplied 
by the fact that before a Habeas Corpus Suspension 
Act runs out its effect is, almost invariably, sup¬ 
plemented by legislation of a totally different char¬ 
acter, namely,* an Act of Indemnity. 

An Act of Indemnity. —Reference has already 
been made to Acts of Indemnity as the supreme 
instance of Parliamentary sovereignty.^ They are 
retrospective statutes which free persons who have 
broken the law from responsibility for its breach, and 
tKus make lawful acts which when they were com¬ 
mitted were unlawful. It is easy enough to see the 
connection betvreen a Habeas Corpus Suspension Act 
and an Act of Indemnity. The Suspension Act, as 
already pointed out, does not free any person from 
civil or criminal liability for a violation of the law. 

3 Sect. 13. * Sect. 16. 

* See yp. 47, 48, ante. , > i 


* Sect. 12. 
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Suppose that a Secretary of State or his subordinates Chapter 
should, during the suspension of the Habeas Corpus —ill 
Act, arrest and imprison a perfectly innocent man 
without any cause whatever, except (it may be) 
the belief that it is conducive to the public safety 
that the particular person—say, a.u influential party 
leader such as*Wilkes, Fox, or O’Connell—should be 
at a particular crisis kept in prison, and thereby 
deprived of influence. Suppose, again, that an arrest 
should be made by orders of the Ministry under 
circumstances which involve the unlawful breaking 
into a private dwelling-house, the destruction of 
private property, or the like. In each of these in¬ 
stances, and in many others which might easily be 
imagined, the Secretary of State who orders the arrest 
and the ofiicials who carry out his commands have 
broken the law. They may have acted under the 
hona fide belief that their conduct was justified by 
the necessity of providing for the maintenance of 
order. But this will not of itself, whether the 
Habeas Cmpus Act bo suspended or not, free the 
persons caiTying out the arrests from criminal and 
civil lia\>ility for the wrong they have committed. 

The suspension, indeed, of the Habeas Corpus Act 
may prevent the person arrested from taking at the 
moment any proceedings against a Secretary of State 
or the officers who have acted under his orders. For 
the sufferer is of course imprisoned on the charge of 
high treason or suspicion of treason, and therefore 
will not, while the suspension lasts, bo able to get him¬ 
self discharged Som prison. The moment, however, 
that the Suspension Act expires he can, of course, 
apply for a writ of habeas corpus, and ensure that, 
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either by means of being put on his trial or otherwise, 
his arbitrary imprisonment shall be brought to an end. 
In the cases we Iiave supposed the prisoner has been 
guilty of no legal ofience. The offenders are in reality 
the Secretary of State and his subordinates. The 
result is that on the expiration of the Suspension Act 
they are liable to actions or indictments for their 
illegal conduct, and can derive no defence whatever 
from the mere fact that, at the time when the unlaw¬ 
ful arrest took place, the Habeas Cm'pus Act was, 
partially at any I’ate, not in force. It is, however, 
almost certnin that, when che suspension of the Habeas 
Corpus Act makes it possible for the government to 
keep suspected persons in prison for a length of time 
without bringing them to trial, a smaller or greater 
number of unlawful acts will be committed, if not 
by the members of the Ministry themselves, at any 
rate by their agents. We may even go farther than 
this, and say that the uuavowed object of a Habeas 
Corpus Suspension Act is to enable the government 
to do acts which, though politically expedient, may 
not be stri(jtly legal. The Parliament which destroys 
one of the main guarantees for individual freedom, 
must hold, whether wisely or not, that a crisis has 
arisen when the rights of individuals must be post¬ 
poned to considerations of state. A Suspension Act 
would, in fact, fail of its main object, unless officials 
felt assured that, as long as they horua fide^ and 
uninfluenced by malice or by corrupt motives, carried 
out the policy of which the Act was the visible sign, 
they would be protected from penalties for conduct 
which, though it might be technically a breach of 
t law, was nothing more than the free exertion for 
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the public good of that discretipnaiy power which Chapter 
the suspension of the Habeas Coy'pus Act was in- 
tended to confer upon the executive. This assurance 
is derived from the expectation that, before the , 
Suspension Act ceases to be in force, Parliairient 
will pass an Acf of Indemnity, protecting all persons 
who have acted,* or have intended to act, under the 
powers given to the government by the statute. 

This expectation has not been disappointed. An Act 
suspending the Habeas Corpus Act, which has been - 
continued for any length of time, has constantly been 
followed by an Act of Indemnity. Thus the Act to 
which reference has already been made, 34 Geo. III. 
c. 54, was continued in force by successive annual 
re-enactments for seven years, from 1794 to 1801. In 
the latter year an Act was passed, 41 Geo. III. 
c. 66, “ indemnifying such persons as since the first 
“ day of February, 1793, have acted in the apprehend- 
“ing, imprisoning, or detaining in custody in Great 
“Britain of persons suspected of high treason or 
“treasonable practices.” It cannot be disputed that 
the so-called suspension of the Habeas Corpus Act, 
which every one knows will probably be followed 
an Act of Indemnity, is, in reality, a far greater 
interference with personal freedom than would appear 
from the very limited effect, in a merely legal point *of 
view, of suspending the right of persons accused of 
treason to demand a speedy trial. The Suspension 
Act, coupled with the prospect of an Indemnity Act, 
does in truth arm the executive with arbitrary powers. 

Still, there are one or two considerations which limit 
the practical importance that can fairly be given 
“to an expected Act of Indemnity. The relief to be 
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P«rtlL obtained from it iHj^uospective and uncertain. Any 
suspicion on the pai*t of the public, that officials had 
grossly abused their powers, might make it difficult 
to obtain a Parliamentary indemnity for things done 
while the Habeas Corpus Act was suspended. As 
regards, again, the protection to be d 9 rived from the 
Act by men wffio have been guilty of iiTcgular, illegal, 
oppressive, or cruel conduct, everything depends on 
the terms of the Act of Indemnity. These may 
be either narrow or wide. The Indemnity Act, for 
instance, of 1801, gives a very limited amount of 
protection to official wrongdoers. It provides, indeed, 
a defence against actions or prosecutions in respect 
of anything done, commanded, ordered, directed, or 
advised to be done in Great Britain for apprehend¬ 
ing, imprisoning, or detaining in custody any person 
charged with high treason or treasonable practices. 
And no doubt such a defence would cover any irregu¬ 
larity or merely formal breach of the law, but there 
certainly could be imagined acts of spite or extortion, 
done under cover of the Suspension Act, which would 
expose the offender to actions or prosecutions, and 
could not be justified under the terms of the Indem¬ 
nity Act. Reckless cruelty to a political prisoner, or, 
still more certainly, the arbitrary punishment or the 
execution of a political prisoner, between 1793 and 
1801, would, in spite of the In4onmity Act, have left 
every man concerned in the crime liable to suffer 
punishment. Whoever wishes to appreciate the 
moderate character of an ordinary Act of Indemnity 
passed by the Imperial Parliament, should compare 
such an Act as 41 Geo. III. c. 66, with the 
enactment whereby the Jamaica House of Assembly 
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attempted to cover Governor ^^re from all liability chapter 
for unlawful deeds done in suppressing rebellion during 
1866 . An Act of Indemnity, again, though it is the 
legalisation of illegality,is also, it should be noted, itself 
a law. It is something in its essential character, there¬ 
fore, very di%rent from the proclamation of martial 
law, the establishment of a state of siege, or any other 
proceeding by which the executive government at its 
own will suspends the law of the land. It is no doubt 
an exercise of arbitrary sovereign power; but where 
the legal sovereign is a Parliamentary .-issembly, even 
acts of state assume the form of regular legislation, 
and this fact of itself maintains in no small degree 
the ical no less than the apparent suj)remacy of law. 
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THE RIGHT TO FREEDOM OF DISCUSSION 

Partn. The Declaration of the Rights of Man^ and the 
French Constitution of 1791 proclaim freedom of 
diwnwBion. (Jigeussion aud the liberty of the press in terms which 
are still cited in text-books ^ as embodying maxims of 
French jurisprudence. 

p^cipies “ La lihre communication des pensees et des 
in foreign ** Opinions est un des droits les plus pi'edeux de 
ooM«ta- “l^Jiomme; tout citoyen peut done parler, ecrire, 
imprimer librement, sauf d repondre de Vahus de 
“cette liberte dans les cas determines par la loi.” ^ 

** La constitution ga/rantit, comme droit naturel et 
“ civilla liberU d tout homme deparler^ c^Vmre, 
d*imprimer et puhlier sespem^es, sans que ses Merits 
**puissent etre soumis d aucune censure ou inspection 
. “ avant leur publication^ ^ 

Belgian law, again, treats the liberty of the press 
as a fundamental article of the constitution. 

Art. 18. La presse est lihre; la censure ne 
^^pourra jamais ^tre ^tahlie: il ,ne pent Stre eadg^ 

1 Duguit et Monnier, Les Constitutions de la France^ p. 1. 

2 Bonrgiiignon, ^Umients Gendraux de L^gislatim Frangaise, p. 468. 

® DSchr. des droits^ &tt. 11, Plouard, p. 16, Dugmt et ^oimier, p. 2. 

* Constitution de 1791, Tit, 1 j Plouard, p. 18, Duguit et Monuier, 

pt'4. 

,*• * s » ' .1 •• T ' > 
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de cautionnement des ecrivai^s, e'diteurs ou im- 
“jprimeurs. 

“ Lorsque Vauteur est eonnu et dmnicilie en Bel- 
** gique^ V4ditem\ VimpHmeur ou le distrihuteur ne 
peut Stre poursuivi” ^ 

Both the revolutionists of Franco and the con¬ 
stitutionalists of Belgium borrowed • their ideas about 
freedom of opinion and the liberty of the press from 
England, and most persons form such loose notions 
as to English law that the idea prevails in England 
itself that the right to the free expression of opinion, 
and especially that form of it which is known as tlie 
“ liberty of the press,” are fundamental doctrines of 
the law of England in the same sense in which they 
were part of the ephemeral constitution of 1791 and 
sjjill are embodied in the articles of the existing Belgian 
constitution; and, further, that our Courts recognise 
the right of every man to say and write what he 
pleases, especially on social, political, or religious 
topics, without fear of legal penalties. Yet this 
notion, justified though it be, to a certain extent, 
by the habits of modern English life, is essentially 
false, and conceals from students the real attitude of 
English law towards what is called “freedom of 
thought,” and is more accurately described as the" 
“ right to the free expression of opinion.” As every 
lawyer knows, the phrases “freedom of discussion” 
or “liberty of the press” are rarely found in any 
part of the statute-book nor among the maxims of the 
common law.* As terms of art they are indeed quite 
unknown to our Courts. At no time has there in 

^ Covatitution de la Belgique, &rU 18. 

It appears, however, in the Preamble to^Lord OampbelPs Act, 
1843, 6 & 7 Viet. c. 96.] 


C hap ter 
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England been any proclamation of the right to 
liberty of thought or to freedom of speech. The 
true state of things cannot be better described than 
in these words from an excellent treatise on the law 
of libel:— 

“Our present law permits any onp to say, write, 
“ and publi-h what he pleases; but il he make a bad 
“use of this liberty he must be punished. If he 
“ unjustly attack an individual, the pcison defamed 
“may sue for damages; if, on the other hand, the 
“words be wiittiui or printed, or if treason or im- 
“ morality be tlieieby inculcated, the offender can be 
“ tried for the misdemeanour either by information 
“ or indictment.” ^ 

Any man may, therefore, say or write whatever 
he likes, subject to the risk of, it may be, seveije 
punishment if he publishes any statement (either 
by word of mouth, in writing, or in print) which 
he is not legally entitled to make. Nor is the 
law of England specially favourable to free speech 
or to free writing in the rules w Inch it maintains in 
theory and often enforces in fact as to the kind of 
statements which a man has a legal right to make. 
Above all, it recognises in general no special privilege 
^n behalf of the “ press,” if by that term we mean, 
in conformity with ordinary language, periodical 
literature in general, and particularly the news¬ 
papers, In truth there is little in the statute- 
book which can be called a “ press law.” * The law 

^ Odgets, and Slandery Introd. (3rd ed.), p. 12. 

* For exceptions to tins, see e,g. 8 & 9 Viet. c. 76 ; 44 & 45 Viet 
c. 60,8. 2. It ie, however, true, as pointed out by one of my cntics 
(see the Law efthe Press, by Fisher & Strahan, 2nd ed. p. lii), that ** there 
is slowly growing up S( distinct law of the press.” The tendency of 
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of the press as it exists here is merely^ part of the Chapter 
law of libel, and it is well worth while to trace out ^ 
with some care the restrictions imposed by the law 
of libel on the “freedom of the press,” by which 
expression I mean a person’s right to make any state-’ 
ment he likes ij^ books or newspapers. 

There are many statements with regard to in- uiwis on 
dividuals which no man is entitled to publish in uais! 
writing or print; it is a libel (speaking generally) thus \ 
to publish any untrue statement aixmt ajiother which [? 
is calculated to injure his interests, character, or 
reputation. Every man who directly or indirectly 
makes known or, as the technical expression goes, 
“publishes” such a statement, gives currency to a 
libel and is liable to an action for damages. The 
person who makes a defamatory statement and 
authorises its publication in writing, the person wlio 
writes, the publisher who brings out for sale, the 
printer who prints, the vendor who distributes a libel, 
are each guilty of publication, and may each severally 
be sued. The gist of the offence being the making 
public, not the writing of the libel, the person who 
having read a libel sends it on to a friend, is a libeller; 
and it would seem that a man who reads aloud a 
libel,’ knowing it to be such, may be sued. This 
separate liability of each person concerned in a wrong¬ 
ful act is, as already pointed out, a very noticeable 

recent press legislation is to a certain extent to free the proprietors of 
newspapers from the full amount of liability which attaches to other 
persons for the bona fide publication of defamatory statements made at 
public meetings and the like. Sec eaj^cially the Libel Law Amend* 
ment Act, 1888 (51 & 52 Vict c. 64), s. 4. Whether this deviation 
from the principles of the common law is, or is not^ of benefit to 
the public, is an open question which can be answered only by 
experience. 
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Partn. characteristic of our law. Honest belief, moreover, 
and good intentions on the part of a libeller, are no 
legal defence for his conduct. Nor will it avail him 
to show that he had good reason for thinking the 
false statement which he made to be true. Persons 
often must pay heavy damages for giying currency to 
statements wiiich were not meant to be falsehoods, 
and which were reasonably believed to be true. Thus 
it is libellous to publish of a man who has been con¬ 
victed of felony but has worked out his sentence that 
he “ is a convicted felon.” It is a libel on the part of 
X if X publishes that B has told him that A'a bank 
has stopped payment, if, though B in fact made the 
statement to X, and X believed the report to be true, 
it turns out to be false. Nor, again, are expressions 
of opinion when injurious to another at all certain not 
to expose the publisher of them to an action. A 
** fair ” criticism, it is often said, is not libellous; but 
it would be a grave mistake to suppose that critics, 
either in the press or elsewhere, have a right to 
publish whatever criticisms they think true. Every 
one has a right to publish fair and candid criticism. 
But “ a critic must confine himself to criticism, and 
“ not make it the veil for personal censure, nor allow 
“ himself to run into reckless and unfair attacks merely 
**Trom the love of exercising his power of denuncia- 

tion.” ^ A writer in the press and an artist or actor 
whose performances are criticised are apt to draw the 
line between “ candid criticism ” and “ personal cen¬ 
sure” at very different points. And when on this 
matter there is a difference of opinion between a critic 
and his victim, the delicate question wSat is meant by 

' WhidUr y, *‘The Times,” Nov. 37, 1878,i>er Huddleston, R 
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fairness lias to be determined by a jury, and may be Chapte: 
so answered as greatly to curtail tbe free expression 
of critical judgments. Nor let it be supposed that 
the mere truth ” of a statement is of itself sufficient 
to protect the person who publishes it from liability 
to punishment. For though the fact that an assertion 
is true is an iftiswer to an action for libel, a person 
may be criminally punished for publishing statements 
which, though perfectly true, damage an individual 
without being of any benefit to the public. To write, 
for example, and with truth of A that lie many years 
ago committed acts of immorality may very well 
expose the writer X to criminal proceedings, and A’ 
if put on his trial will be bound to prove not only 
that A was in fact guilty of the faults imputed to 
him, but also that the public had an interest in the 
knowledge of A*s misconduct. If X cannot show 
this, he will find that no supposed right of free dis¬ 
cussion or respect for liberty of the pi’ess will before 
an English judge save him from being found guilty 
of a misdemeanour and sent to prison. 

So far in very general terms of the limits placed Libels on 
by the law of libel on freedom of discussion as regards StT 
the character of individuals. Let us now observe for 
a moment the way in which the law of libel restricts 
in theory, at least, the right to criticise the conduct 
of the government. 

Every person commits a misdemeanour who pub¬ 
lishes (orally or otherwise) any words or any docu¬ 
ment with a seditious intention. Now a seditious 
intention means an intention to bring into hatred or 
contempt, or t<f excitp disaffection %gainst the King 
or the government and constitution of the United 
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Part II. Kingdom as by law established, or either House of 
Parliament, or the administration of justice, or to 
excite British subjects to attempt otherwise than by 
laAvful means the alteration of any matter in Church 
or State by law established, or to promote feelings of 
illwill and hostility between different classes.^ And 
if the mattci’ published is contained ‘in a written or 
printed document the publisher is guilty of publish¬ 
ing a seilitious libel. The law, it is true, permits the 
publication of statements meant only to show that 
the Grown has been misled, or that the government 
has committed errors, or to point out defects in the 
government or the constitution with a view to their 
legal remedy, or with a view to recommend alterations 
in Church or State by l(‘gal means, and, in short, 
sanctions criticism on public affairs which is h(ma fide 
intended to recommend the reform of existing institu¬ 
tions by legal methods. But any one will see at once 
that the legal definition of a seditious libel might 
easily be so used as to check a groat deal of what is 
ordinarily considered allowable discussion, and would 
if rigidly enforced be incjonsistent with prevailing 
forms of political agitation. 

ExprMRion Thc case is pretty much the same as regards the 

of OplOtOlU /» % n • • 1** 1 

on religious free expression ot opinion on religious or moral 
q’hestions.^ * Of late years circumstances have recalled 
attention to the forgotten law of blasphemy. But it 
surprises most persons to learn that, on one view of 
the law, any one who publishes a denial of the tHuth 
of Christianity in general or of the existence of God, 
whether the terms of such publication are decent or 

^ See Stephen, Vigtst of ike Criminal L<M (6th ed.), arts. 96, 97, 98. 

3 Ibidf arts. 179.183. 
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otherwise, commits the misdemeanour of publishing Chapter 

a blasphemous libel, and is.liable to imprisonment; _L. 

that, according to another view of the law, any one 
is guilty of publishing a blasphemous libel who 
publishes matter relating to God, Jesus Christ, or the 
Book of Common Prayer intended to wound the 
feelings of manicind, or to excite contempt against 
the Church by law established, or to promote immor¬ 
ality ; and that it is at least open to grave doubt 
how far the publications which thus wound the 
feelings of mankind arc exempt from the character 
of blasphemy because they arc intended in good 
faith to 2 >ropagate opinions which the person who 
publishes them regards as true.^ Most persons, again, 
are astonished to find that the denial of the truth of 
Christianity or of the authority of the Scriptures, 
by “writing, printing, teaching, or advised speaking”^ 
on the part of any person who has been educated in 
or made profession of Christianity in England, is by 
statute a criminal ofience entailing very severe penal¬ 
ties.® When once, however, the principles of the 
common law and the force of the enactments still 
contained in the statute-book are really appreciated, no 
one can maintain that the law of England recognises 
anything like that natural right to the free communi¬ 
cation of thoughts and opinions which waS proclaimed 
in France a little over a hundred years ago to 

' See especially Stephen, Digest of the Criminal Law (6th ed.), art. 

179, and contrast Odgers (3rd ed.), pp. 475-490, where a view of the 
law is maintained differing from that of Sir F. Stephen. 

2 See 9 & 10 Will. III. c. 35, as altered hy 53 Geo. III. c. 160, 
and Stephen’s Digest of the Criminal Law^ art. 181. Conf. Attorney- 
General v. Bradlaugh^ 14 Q. B. D. (0. A.), 667, p. 719, judgment of 
Lindley,’^L. J. 

R 
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Pftrtn. be one of the most valuable Rights of Man. It is 
quite clear, further, that the effect of English law, 
whether as regards statements made about individuals, 
or the expression of opinion about public affairs, or 
speculative matters, depends wholly upon the answer 
to the question who are to determine whether a given 
publication is or is not a libel. The reply (as we all 
know) is, that in substance this matter is referred to 
the decision of a jury. Whetlier in any given case 
a particular individual is to be convicted of libel 
depends wholly upon their judgment, and they have 
to determine the questions of truth, fairness, intention, 
and the like, which affect the legal character of a 
published statement.' 

Freedom of discussion is, then, in England little 
else than the right to write or say anything which a 
jury, consisting of twelve shopkeepers, think it ex¬ 
pedient should be said or written. Such “liberty” 
may vary at different times and seasons from unre¬ 
stricted license to very severe restraint, and the 
experience of English history during' the last two 
centuries shows that under the law of libel the 
amount of latitude conceded to the expression of 
opinion has, in fact, differed greatly according to the 
condition of popular sentiment. Until very recent 
times the law, moreover, has not recognised any 

1 “ The truth of the matter is very simple when stripped of all 
" ornaments of speech, and a man of plain common sense may easily 
“ understand it. It is neither more nor less thhn this: that a man 
“may publish anything which twelve of his countrymen think is not 
“blamable, but that he ought to be punished if he publishes that 
“ which is blamable [i«. that which twelve of his countrymen think 
“is blamable]. This in plain common sense is the substance of 
“all that has b^ said on the matter.”—2fe» v. Cuihillt St. Tr. 
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privilege on the part of the press. >A statement 
which is defamatory or blasphemous, if made in a 
letter or upon a card, has exactly the same character 
if made in a book or a newspaper. The protection 
given by the Belgian constitution to the editor, 
printer, or sell^ of a newspaper involves a recognition 
of special rights* on the part of persons connected with 
the press which is quite inconsistent with the general 
theory of English law. It is hardly an exaggeration 
to say, from this point of view, that liberty of the 
press is not recognised in England. 

Why then has the liberty of the press been long 
reputed as a special feature of English institutions ? 

The answer to this inquiry is, that for about two 
centuries the relation between the government and 
the press has in England been marked by all those 
characteristics which make up what we have termed 
the “rule” or “supremacy” of law, and that just 
because of this, and not because of any favour shown 
by the law of England towards freedom of discussion, 
the press, and especially the newspaper press, has 
practically enjoyed wdth us a freedom which till 
recent years was unknown in continental states. 
Any one will see that this is so who examines care¬ 
fully the situation of the press in modcfn England, 
and then contrasts it either with the press law of 
France or with the legal condition of the press 
in England during the sixteenth and seventeenth 
centuries. 

The present position of the English press is marked 
by two features. 

^ Fir^y “ The liberty of the pi^ss,” says Lord Mans¬ 
field, " consists in printing without any previous 
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license, subject to the consequences of law.”' “ The 

law of England,” says Lord Ellenborough, is a 
law of liberty, and consistently with this liberty 
we have not what is called an imprimatur ; there 
is no such preliminary license necessary; but if 
a man publish a paper, he is expose^ to the penal 
consequences, as he is in every other act, if it be 
illegal.” ^ 


These dicta show us at once that the so-called 
liberty of the press is a mere application of the 
general principle, that no man is punishable except 
for a distinct breach of the law.® This principle is 
radically inconsistent with any scheme of license or 
censorship by which a man is hindered from writing 
or printing anything which he thinks fit, and is hard 
to reconcile even with tlie right on the part of the 
Courts to restrain the circulation of a libel, until 
at any rate the publisher has been convicted of 
publishing it. It is also opposed in spirit to any 
regulation requiring from the publisher of an in¬ 
tending newspaper a preliminary deposit of a certain 
sum of money, for the sake either of ensuring that 
newspapers should be published only by solvent 
persons, or that if a newspaper should contain libels 
there shall be a certainty of obtaining damages from 
tlJe proprietor. No sensible person will argue that 
to demand a deposit from the owner of a newspaper, 
or to impose other limitations upon the right of 
publishing periodicals, is of necessity inexpedient or 
unjust. All that is here insisted upon is, that such 


' Rbk V. Dem St. Asa^ht 3 T. R. 431 (note). ^ 

* i8«! V. OobbfUf 20 St. Tr. 49 ; see Odgew, lAbel and Slander (3r4 
ed.X IX 10. ^ See p. 183, ante. 
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checks and preventive measures are inconsistent with Chapter 
the pervading principle of English law, that men are ^ 
to be interfered with or punished, nut because they 
may or will break the law, but only when .they have 
committed some definite assignable legal olFence» 

Hence, with one exception,^ which is a quaint sur¬ 
vival from a diftcrent system, no such thing is known 
with us as a license to print, or a censorship either 
of the press or of political newspapers. Neither the 
government nor any other authority has the right to 
seize or destroy the stock of a publisher because it 
consists of books, pamphlets, or papers which in the 
opinion of the government contain seditious or libel¬ 
lous matter. Indeed, the Courts themselves will, only 
under very special circumstances, even for the sake 
of protecting an individual from injury, prohibit the 
publication or republication of a libel, or restrain 
its sale until the matter has gone before a jury, and 
it has been established by their verdict that the 
words complained of arc libellous.^ Writers in the 
press are, in short, like every other person, subject to 
the law' of the realm, and nothing else. Neither the 
government nor the Courts have (speaking generally) 
any greater power to prevent or oversee the publica-' 
tiott of a newspaper than the writing and sending of 
a Jetter.' Indeed, the sitnplest way of setting forth 
broadly the position of writers in the press is to say that 
they stand in substantially the same position as letter- 
' writers. A man who scribbles blasphemy on a gate ® 

' Ja the licensing of plays, ^ee the Theatres Act, 1843, 6 & 7 
Viet. c. 68 j Stephen, Gommmtcenea (14th ed,), iii. p. 227. 

' ^ Compare Odgers, Libel and Slander (3rd ed.), chap, ziii., especially 
pp. 388>399, with the |irst edition of Hr. Odgers’ work, pp. 13*16. 

^ Beg. r. PoQUy^ cited Stephen, Digest of Onmiml Law (6th ed<), p^ 126. 
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and a man who prints blasphemy in a paper or in 
a book commit exactly the same oflfence, and are 
dealt with in England on the same principles. Hence 
also writers in and owners of newspapers have, or 
rather had until very recently, no special privilege 
protecting them from liability.^ Look, at the matter 
whi(}h way you will, the main feature of liberty of the 
press as understood in England is that the press 
(which means, of course, the writers in it) is subject 
only to the ordinary law of the land. 

Secondly, Press offences, in so far as the term can 
be used with reference to English law, are tried and 
punished only by the ordinary Courts of the country, 
that is, by a judge and jury.* 

Since the Eestoration,* offences committed through 
the newspapers, or, in other words, »the publication 
therein of libels whether defamatory, seditious, or 
blasphemous, have never been tried by any special 
tribunal. Nothing to Englishmen seems more a 
matter of course than this. Yet nothing has in reality 
contributed so much to free the periodical press from 
any control. If the criterion whether a publication 

1 This statement must be to a certain extent qualified in view of 
the Libel Act, 1843, 6 & 7 Vict c. 96, the Newspaper Libel and 
Begistration Act, 1881, 44 & 45 Yict. c. 60, and the Law of libel 
Amendment Ac^ 1888, 51 & 52 Yict. c. 64, which do, give some 
amount of special protection to hona fde reporta, e.g. of public meetinga, 
in newspapers. 

* The existence, however, of process by criminal information, and 
the rule that truth was no justification, had the result that during the 
eighteenth century seditious libel lose almost to the rank of a press 
offence, to be dealt with, if not by separate tribunals, at any rate by 
special rules enforced by a special procedure. 

^ See as to the state of the preu under the Commonwealth, Hasson, 
Life of Milton, iii. pp. 265-297. Substantially the possibility of trying 
press offences by special tribunals was put an end to by the abolition 
' of the Star Chamber in 1841,10 Car. I. c. 10. 
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be libellous is the opinion of the jury, and a man may 
publish anything which twelve of his countrymen think 
is not blamable, it is impossible that the Crown or 
the Ministry should exert any stringent control over 
writings in the press, unless (as indeed may sometimes 
happen) the majority of ordinary citizens are entirely 
opposed to attacks on the government. The times 
when persons in power wish to check the excesses of 
public writers are times at which a large body of 
opinion or sentiment is hostile to ^hc executive. But 
under these circumstances it must, from the nature of 
things, be at least an even chance that the jury called 
upon to find a publisher guilty of printing seditious 
libels may sympathise with the language which the 
officers of the Crowm deem worthy of punishment, and 
hence may hold censures which are prosecuted as 
libels to be fair and laudable criticism of official errors. 
Whether the control indirectly exercised over the ex¬ 
pression of opinion by the verdict of twelve common¬ 
place Englishmen is at the present day certain to 
be as great a protection to the free expression of 
opinion, even in political matters, as it jnoved a 
century ago, when the sentiment of the governing 
body was different from the prevalent feeling of the 
class from which jurymen were chosen, is an interest¬ 
ing speculation into which there is no need to enfer. 
What is certain is, that the practical freedom of the 
English press arose in great measure from the trial 
with us of “ press offences,” like every other kind of 
libel, by a jury. 

The liberty of the press, then, is in England simply 
one result of the universal predominance of the law 
of the land. The terms ** liberty of the press,” ** press 


Chapter 
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offences,” “ censorship of the press,” and the like, are 
all but unknown to English lawyers, simply because 
any offence which can be committed through the press 
is some form of libel, and is governed in substance by 
the ordinary law of defamation. 

These things seem to us at the present day so 
natural as hardly to be noticeable; let us, however, 
glance as 1 have suggested at the press law of France 
both before and since the lievolution; and also at the 
condition of the press in England uj) to nearly the 
end of the seventeenth century. Such a survey will 
prove to us that the treatment in modern England of 
offences committed through the newspapers affords 
an example, as singular as it is striking, of the legal 
spirit which now pervades every part of the English 
constitution. 

An Englishman who consults French authorities 
is struck with amazement at two facts : press law ^ 
has long constituted and still con^^titutes to a certain 
extent a special department of French legislation, and 
j»ress offences have been, under every form of govern¬ 
ment which has existed in France, a more or less 

1 The press is now governed in France by the Loi sur la liherte 
de la presbey 29-30 Judl. 1881. This law repeals all earlier edicts, 
decrees, laws, ordinances, etc. on the subject. Immediately before 
tbU law was passed there were in force more than thirty enactments 
re(/hlating the position of the Fienrh pi-ess, aud inflicting penalties 
on offences which could be committed by writers in the press ; 
and the three hundied and odd closely printed pages of Dallos, 
treating of laws on the preso, show that the enactments then in 
vigour under the Eepublic were as nothing compared to the whole 
mass of regulations, ordinances, decrees, and laws which, since the 
earliest days of printing down to the year 1881, have been issued by 
French rulers with the object of controlling the literary expression 
of opinion and thought. See Dalloz, Ripertoirey vol. xxxvi., “ Prem,^ 
pp. 384-776, aud especially Tit. I. chap, i., Tit. II. chap. iv.; Boger 
et Sorel, Obiies et Loi Uauellee, ' Ptme^** 637-662 ; Buguit^ Manuel dfi 
DroHl Constitutionnel, pp. 576-582, 
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special class of crimes. The Acts which have been Chapter 
passed in England with regard to the press since the . 
days of Queen Elizabeth do not in number equal one- 
tenth, or even one-twentieth, of the laws enacted 
during the same period on the same subject" in 
Franc(;. The contrast becomes still more marked if 
we compare the state of things in the two countries 
since the beginning of the eighteenth century, and 
(for the sake of avoiding exaggeration) put the laws 
passed since that date, and whuli were till 1881 in 
force in France, against every Act which, whether 
repealed or unrepealed, has been passed in England 
since the year 1700. It will be found that the French 
press code consisted, till after the establishment of the 
present Eepublic, of over thirty enactments, whilst 
the English Acts about the press passed since the 
beginning of the last century do not exceed a dozen, 
and, moreover, have gone very little way towards 
touching the freedom of vrriters. 

The ground of this difference lies in the opposite 
views taken in the two countries of tin; proper rela¬ 
tion of the state to literature, or, more strictly, to the 
expression of opinion in print. 

In England the doctrine has since 1700 in sub¬ 
stance prevailed that the government hjis nothing to 
do with the guidance of opinion, and that the sole 
duty of the state is to punish libels of all kinds, 
whether they are expressed in writing or in print. 

Hence the government has (speaking generally) exer¬ 
cised no special control over literature, and the law of 
the press, in so far as it can be said to have existed, 
has been nothing else than a branch or an applicatioii 
of the law of libel. 
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In France, literature has for centuries been con¬ 
sidered as the particular concern of the state. The 
prevailing doctrine, as may be gathered from the 
current of French legislation, has been, and still to 
a certain extent is, that it is the function of the ad¬ 
ministration not only to punish defamation, slander, or 
blasphemy, l)ut to guide the course of opinion, or, at 
any rate, to adopt preventive measures for guarding 
against the propagation in print of unsound or danger¬ 
ous doctrines. Hence the huge amount and the special 
and repressive character of the press laws which have 
existed in France. 

Up to the time of the Eevolution the whole litera¬ 
ture of the country was avowedly controlled by the 
state. The right to print or sell books and printed 
publications of any kind was treated as a special 
privilege or monopoly of certain libraries; the regu¬ 
lations {rcglements) of 1723 (some part of which was 
till quite recently in force and of 1767 confined'the 
right of sale and printing under the severest penalties 
to librarians who were duly licensed.' The right to 
publish, again, was submitted to the strictest censor¬ 
ship, exercised partly by the University (an entirely 
ecclesiastical body), partly by the Parliaments, partly 
by the Crown. The penalties of death, of the galleys, 
of the pillory, were from time to time imposed upon 
the printing or sale of forbidden works. These 
punishments were often evaded; but they after all 
; retained practical force till the very eve of the Revolu¬ 
tion. The most celebrated literary works of France 

^ See Dallo*, Sdpertoire, vol. xxxvi., *‘Prme” Tit. I, chap. I 
Compare Roger etSorel, Codes et Lois, “Prem," pp. 637-652. 
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were published abroad. Montesquieu’s Esprit des Chapter 
Lois appeared at Geneva, Voltaire's Ilenriade was ^ 
printed in England ; the-most remarkable of his and 
of Rousseau’s writings were published in London, in 
Geneva, or in Amsterdam. In 1775 a work entitled 
Philo^ophie deda Nature was destroyed by the order 
of the Parliament of Paris, the author was decreed 
guilty of treason against God and man, and would 
have been burnt if he could have been arrested. -In 
1781, eight years before the meeting of the States 
General, Raynal was pronounced l)y the Parliament 
guilty of blasphemy on account of his Histoire des 
Indes} The point, however, to remark is, not so 
much the severity of the punishments which under 
the Ancien Regime were intended to suppress the 
expression of heterodox or false beliefs, as the strict 
maintenance down to 1789 of the right and duty of 
the state to guide the literature of the country. It 
should further be noted that down to that date the 
government made no marked distinction between^ 
periodical and other literature. When the Lettres 
Fhilosophiques could be burnt by the hangman, w^hen 
the publication of the Ilenriade and the Encyclopedic 
depended on the goodwill of the King, there was no 
need for establishing special restriction^ on news¬ 
papers. The daily or weekly press, moreover, hardly 
existed in France till the opening of the States 
General.® 

1 See Dalloz, Repertoire, vol. xxxvi., “Prmc,” Tit I. chap. i. 

Compare Boger et Sorel, Codes et Lois, ** Presse,** pp. 637-652. 

^ See Rocq[uam, HEsprii Revolutwn/naire amnt la Involution, for 
a complete list of “ Livres Condamn^ ” from 1716tol78D. Eocquain’s 
book is full of information on the arbitrariness of the French Qovem- 
ment during the reigns of Louie XT. und Louie XYI. 
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PartII. The Revolution (it may be fancied) put an end to 
restraints upon the press. The Declaration of the 
Rights of Man proclaimed the right of every citizen 
to ])ublish and'print his opinions, and the language 
has boon cited ^ in which the Constitution of 1791 
guaranteed to every man the natural right of speaking, 
printing, and publishing his thoughts" without having 
his writings submitted to any censorship or inspec- 
ti6n prior to publication. But the Declaration of 
Rights and this guarantee were practically worthless. 
They enounced a theory which for many years was 
utterly opposed to the practice of every French 
government. 

The Convention did not establish a censorship, 
but under the plea of preventing the circulation of 
seditious works it passed the law of 29th March 1793, 
which silenced all free expression of opinion. The 
Directory imitated the Convention. Under the First 
Empire the newspaper press became the property of 
.the government, and the sale, printing, and publica¬ 
tion of books was wholly submitted to imperial 
control and censorship.^ 

The years which elapsed from 1789 to 1815 were, 
it may be suggested, a revolutionary era which pro¬ 
voked or excused exceptional measures of state inter¬ 
ference. Any one, however, who wants to see how 
consonant to the ideas which have permanently 
governed French law and French habits is the notion 
that the administration should by some means keep 
its hand on the national literature of the country, 
ought to note with care the course of legislation ifrom 

^ Sea p. 234, wndc. 

® Dallos, B^erUnre, xxxvi., “Pww,” Tit. 1. chap. i. 
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the Eestoration to the present day. The attempt, 
indeed, to control the publication of books has been 
by slow degrees given up; but one government after 
another has, with curious uniformity, proclaimed the 
freedom and ensured the subjection of the news¬ 
paper press. .From 1814 to 1830 the censorship 
was practicall}^ established (21st Oct. 1814), was 
partially abolished, was abolislied (1819), was re¬ 
established and extended (1820), and was re-abolished 
(1828).' The Revolution of July 1830 was occasioned 
by an attempt to destroy the liberty of the press. The 
Charter made the abolition of the censorship part of the 
constitution, and since that date no system of censor¬ 
ship hng been in name re-established. But as regards 
newspapers, the celebrated decree of 17th February 
1852 enacted restrictions more rigid than anything im¬ 
posed under the name of la cemure by any government 
since the fall of Napoleon I. The government took to 
itself under this law, in a'ddition to other discretionary 
powers, the right to suppress any newspaper without 
the necessity of proving the commission of any crime 
or offence by the owner of the paper or by any writer 
in its columns.® No one, further, could under this 
decree set up a paper without official authorisation. 
Nor have different forms of the censorship been the 
sole restrictions imposed in France on tlie liberty* of 
the4 press. The combined operations of enactments 
passed during the existence of the Republic of 1848, 
and under the Empire, was (among other things) to 
make the signature of newspaper articles by their 
authors compulsory,® to require a large deposit from 

^ See Duguit, TraiU it Droit OomtituHonnel^ i. pp, 91, 92. 

* D4oret, 17 F^vrier, 1852, sec. 32, Roger et Sorel, Codes et Lou, p. 648, 
^ Ro^r et Sorel, Codes et Lois^ p. 646. Lois, 16 Julliet 1850. 
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Part n. any person wlio wished to establish a paper,^ to with¬ 
draw all press offences whatever from the cognisance 
of a jury,® to re-establish or reaiKrm the provision 
contained in the reglement of 1723 by which no one 
could carry on the trade of a librarian or printer 
{commerce de la lihrairie) without a license. It may, 
in fact, be said with substantial truth that between 
1852 and 1870 the newspapers of France were as 
much controlled by the government as was every 
kind of literature before 1789, and that the Second 
Empire exhibited a retrogression towards the despotic 
principles of the Ancien Regime. The Republic,® it 
is true, has abolished the restraints on the liberty of 
the press which grew up both before and under the 
Empire. But though for the last twenty-seven years 
the ruling powers in France have favoured the liberty 
or license of the press, nothing is more plain than 

^ Roger et Sorel, Codes et p. 646. Lois, 16 Juillet 1850. 

2 Low, 31 Di'c. 1851. 

2 One tiling is perfectly clear and deserves notice. The legislation 
of the existing Republic was not till 1881, any more than that of the 
Restoration or the Kinpire, based on the view of the press which 
pervades the modern law of England. Press law ” still iormed a 
special department of the law of France. “ Press offences ” were a 
particular class of crimes, and theic were at least two provisions, and 
probably several more, to be found in French laws which conflicted 
with the doctrine of the liberty of the press os undei stood in England. 
A law passed under the Republic (6tli July 1871. Roger et Sorel, 
Codes et Lois, p.*652) leimposed on the proprietors of newspapers the 
nece.ssity of making a large deposit, with the proper authorities, as a 
security for the payment of fines or damages incurred in the ODurse 
of the management of the paper. A still later law (29th December 
1875, s. 5. Roger et Soiel, Codes et Lois, p. 662), while it submitted 
some press offences to the judgment of a jury, subjected others to the 
cognisance of Courts of which a jury form^ no part. The law of 
29th July 1881 establishes the freedom of the press. Recent French 
legislation exhibits, no doubt, a violent reaction against all attempts 
to check the freedom of the press, but in its very effort to secure this 
freedom betrays the existence of the notion that offences committed 
through the press require in some sort exceptional treatment. 
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that until quite recently the idea that press offences Cliapter 
were a peculiar class of offences to be dealt with in ^ - 
a special way and punished by special courts was 
accepted by every party in France. This is a matter 
of extreme theoretical importance. It shows how 
foreign to French notions is the idea that every 
breach of law might to be dealt with by the ordinary 
law of the land. Even a cursory survey—and no 
other is possible in these letjtures—of French legis¬ 
lation with regard to literature proves, then, that from 
the time when the press came into existence up to 
almost the present date the idea has held ground 
that the state, as represented by the executive, ought 
to direct or control the expression of opinion, and that 
this control has been exercised by an official censor¬ 
ship—by restrictions on the right to print or sell 
books—and by the subjection of press offences to 
special laws administered by special tribunals. The 
occasional relaxation of these restrictions is of import¬ 
ance. But their recurring revival is of far more 
significance than their temporary abolition.^ 


Let us now turn to the position of the English Contrast 
press during the sixteenth and seventeenth cen- tion of 
turies. 

The Crown originally held all presses in its own 


hands, allowed no one to print except under speefal 


teenth 

century. 


1 Note the aeveral laws passed since 1881 to repress the abuse of 
freedom in one form or another by the press, e.g. the law of 2nd. 
August 1882, modified and complete by the law of 16th March 1898, 
for the suppression of violations of moral principles (outrages mx bonnes 
mamrs) by the press, the law of 28th July 1894, to suppress the 
advocacy of anarchical principles by the press, and the law of 16th 
March 1893, giving the French government special powers with 
regard to foreign newspapers, or newspapers published in a foreign 
language. Conf. Buguit, Manuel ds DroU ConstituUonnel^ pt 582. 
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Part II. license, and kept all presses subject to regulations put 
forward by the Star Chamber in virtue of the royal 
prerogative: the exclusive privilege of printing was 
thus given to ninety-seven Loudon stationers and 
their successors, who, as the Stationers’ Company, 
constituted a guild with power to seize all publications 
issued by outsiders; the printing-presses ultimately 
conceded to the Universities existed only by a decree 
of the Star Chamber. 


Side by side with the restrictions on printing— 
which appear to have more or less broken down— 
there grew up a system of licensing which constituted 
a true censorship.^ 

Press offences constituted a special class of crimes 
cognisable by a special tribunal—the Star Chamber— 
which sat without a jury and administered severe 
punishments.^ ’Fhe Star Chamber indeed fell in 1641, 
never to be revived, but the censorship survived the 
Commonwealth, and was under the Kestoration (1662) 
given a strictly legal foundation by the statute 13 & 
14 Car. If. c. 33, which by subsequent enactments 
was kept in force till 1G95.** 

Origiual There existed, in short, in England during the 
wdTubse sixteenth and seventeenth centuries every method of 


SiKnlw** cui^bing the press which was then practised in France, 
between and which lias pi evaded there almost up to the 

pX'GKH IftW ^ ^ ^ 

of England present day. In England, as on the. Continent, the 
Franco, book trade was a monopoly, the censorship was in full 


vigour, the offences of authors and printers were 


^ See foe tlic coutiol exercised over the press down to 1695, 
Odgers, Libel and blander (3rd ed.), pp. 10-13. 

® Gardiner, Hutory of England^ vn. pp. 51, 130; ihidy vm. pp. 
225, 234 

^ See Macaulay, Hutory of EngUmdt iv. chaps, xiz. zxL 
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PftrtiL duty was discharged by such Courts as the Courts of 
First Instance and the Courts of Appeal. The other 
function was the trial of all criminal cases; this duty 
was discharged by such Courts as the Correctional 
Courts (Trihnnavx Correctionnels) or^ the Courts of 
Assize' {Cours d’Assises). At the head of all these 
judicial tribunals was placed, and'still stands, the 
Court of Cassation {Cour de Cassation), whereof 
it is the duty to correct the errors in law of the 
inferior judicial Courts.^ The other class of so-called 
Courts were and are the administrative Courts, such 
as the Courts of the Prefects (Conseil de Prefecture) * 
and the Council of State. The function of these 
bodies, in so far as they acted judicially (for they 
fulfilled many duties that were not judicial), was to 
determine questions of administrative law. The 
two kinds of Courts stood opposed to one another. 
The judicial Courts had, speaking generally,* no 
concern with questions of administrative law, or, in 
other words, with cases in which the interest of the 
State or its servants was at issue; to entrust any 
judicial Court with the decision of any administrative 
suit would have been deemed in 1800 , as indeed it 

1 The Courts of Assize are the only Courts in France where there 
is trial by jury. 

% ^ The Goiir dc Cassation is not in strictness a Court of Appeal 

® With the Courts, or Councils, of the Prefects an English student 
need hardly concern himself. 

^ There existed even under Napoleon exceptional instances, and 
their number has been increased, in which, mainly from motives of 
immediate convenience, legislation has given to judicial Courts the 
decision of matters which from their nature should fall within the 
sphere of the administrative tribunals, just as legislation has exception¬ 
ally given to adiiiinistrative tribunals matters which would naturally 
fall within the jurisdiction of the judicial Cour^ These exceptional 
instances cannot be brought within any one cleUr princ^le, and may 
for our purpose be dismissed from eonsideratioh. 
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treated as special crimes and severely punished by Chapter 
special tribunals. This similarity or identity of the 
principles with regard to the treatment of literature 
originally upheld by the government of England and 
by the government of France is striking. It is 
rendered still jnore startling by the contrast between 
the subsequentf history of legislation in the two 
countries. In France (as we have already seen) the 
censorship, though frequently abolished, has almost as 
frequently been restored. In England the system of 
licensing, which was the censorship under another 
name, was terminated rather than abolished in 1695. 

The House of Commons, which refused to continue the 
LiceT'«>iTig Act, was certainly not imbued with any 
settled enthusiasm for liberty of thought. The ^ 
English statesmen of 1695 neither avowed nor enter¬ 
tained the belief that the “ free communication of 
“ thoughts and opinions was one of the most valuable 
of the rights of man.” ^ They refused to renew the 
Licensing Act, and thus established freedom of the 
press without any knowledge of the importance of 
what they were doing. Tliis can be asserted with 
confidence, for the Commons delivered to the Lords a 
document which contains the reasons for their refusing 
to renew the Act. 

“This paper completely vindicates tfie resolutibn 
“to which the Commons had come. But it proves 
“at the same time that they knew not what they 
“were doing, what a revolution they were rpaking, 

“ what a power they were calling into, existence. 

“They pointed out concisely, clearly, forcibly, and 
“ sometimes with a grave irony which is *not un- 
^ See of Mm^ art. 11, p. 234, oiUa * 

3 



Part II. 


‘4 


258 THE RULE '‘of LA W 

"becoming, the absurdities and iniquities of the 
“ statute which was about to expire. But all their 
"objections will be found to relate to matters of 
" detail. On the great question of principle, on the 
" question whether the liberty of unlicensed printing 
" be, on the whole, a blessing or a curse to society, 
" not a word is said. The LicensiiJg Act is con- 
"demned, not as a thing essentially evil, but on 
" account of the petty grievances, the exactions, the 
"jobs, the commercial restrictions, the domiciliary 
"visits, which were incidental to it. It is pronounced 
"mischievous because it enables the Company of 
" Stationers to extort money from publishers, because 
" it empowers the agents of the government to search 
“houses under the authority of general warrants, 
" because it confines the foreign book trade to the 
" port of London; because it detains valuable 
" packages of books at the Custom House till the 
" pages are mildewed. The Commons complain that 
“the amount of the fee which the licenser may 
“demand is not fixed. They complain that it is 
“ made penal in an officer of the Customs to open a 
" box of books from abroad, except in the presence 
" of one of the censors of the press. How, it is 
"very sensibly asked, is the officer to know that 
“Ihere are books in the box till he has opened it? 
“ Such were the arguments which did what Milton’s 
“ Areopagitica had failed to do.” ^ 

How slight was the hold of the principle of the 
liberty of the press on the statesmen who abolished 
the censorship is proved by their entertaining, two 
years later, a bill (which, however, never passed) to 

. . 1 Mftcatilay, Eittory of England, iv. pp. 541, 542. 
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prohibit the unlicensed publication of news.' Yet chapter 
while the solemn declaration by the National Assembly — 
of 1789 of the right to the free expression of thought 
remained a dead letter, or at best a speculative maxim 
of French jurisprudence which, though not without 
influence, was /jonstantJy broken in upon by the 
actual law of France, the refusal of the English Par¬ 
liament in 1695 to renew the Licensing Act did 
permanently establish the freedom of the press in 
England. The fifty years which followed were a 
period of revolutionary disquiet fairly comparable 
with the era of the Restoration in France. But the 
censorship once abolished in England was never re¬ 
vived, and all idea of restrictions on the liberty of the 
press other than those contained in the law of libel 
have been so long unknown to Englishmen, that the 
rare survivals in our law of the notion that literature 
ought to be controlled by the state appear to most 
persons inexplicable anomalies, and are tolerated only 
because they produce so little inconvenience that 
their existence is forgotten. 

To a student who surveys the history of the liberty Questions 
of the press in France and in England two questions 
suggest themselves. How does it happen that down 
to the end of the seventeenth century the principles 

, •'•*^** between 

upheld by the Crown in each country were in sub- press kw 

£ v «/ PVWICB 

stance the same ? What, again, is the explanation of an<i of 
the fact that from the beginning of the eighteenth 
century the principles governing the law of the press 
in the two countries have been, as they still continue 
to be, essentially different ? The similarity and the 
difference each seems at first sight equally perplexing. 

1 Macaulay, Higtofy o/Etiff/and, iv. pp, 771, 772, 
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Yet both one and the other admit of explanation, 
and the solution of an apparent paradox is worth 
giving because of its close bearing on the ^subject 
of this lecture, namely, the predominance of the 
spirit of legality which distinguishes the law of the 
constitution. 

The ground of the similarity between the press 
law of England and of France from the beginning 
of the sixteenth till the beginning of the eighteenth 
century, is that the governments, if not the people, 
of each country were during that period influenced 
by very similar administrative notions and by similar 
ideas as to the relation between the state and indi¬ 
viduals. In England, again, as in every European 
country, the belief prevailed that a King was respon¬ 
sible for the religious belief of his subjects. This 
responsibility involves the necessity for regulating 
the utterance and formation of opinion. But this 
direction or control cannot be exercised without 
governmental interference with that liberty of the 
press which is at bottom the right of every man to 
print any opinion which he chooses to propagate, 
subject only to risk of punishment if his expressions 
contravene some distinct legal maxim. During the 
sixteenth and seventeenth centuries, in short, the 
Crown was in England, as in France, extending its 
administrative powers; the Crown was in England, 
as in France, entitled, or rather required by public 
opinion, to treat the control of literature as an affair 
of state. Similar circumstances produced similar 
results; in each country the same principles pre¬ 
vailed ; in each country the treatment of the press 
assumed, therefore, a similar character. 
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The reason, again, why, for nearly two centuries, Chapter 
the press has been treated in France on principles 
utterly diflferent from those which have been accepted 
in England, lies deep in the difference of the spirit simUarity. 
which has governed the customs and laws of the two 
countries. • 

In France the idea has always flourished that the 
government, whether Royal, Imperial, or Republican, 
possesses, as representing the'state, rights and powers 
as against individuals superior to and independent of 
the ordinary law of the land. This is the real basis 
of that whole theory of a droit adrninistratif^ which 
it is so hard for Englishmen fully to understand. 

The incrraso, moreover, in the authority of the central 
government has at most periods both before and since 
the Revolution been, or appeared to most Frenchmen 
to be, the moans of removing evils which oppressed 
the mass of the people. The nation has in general 
looked upon the authority of the state with the same 
favour with which Englishmen during the sixteenth 
century regarded the prerogative of the Crown. The 
control exercised in different forms by the executive 
over literature has, therefore, in the main fully har¬ 
monised with the other institutions of France. The 
existence, moreover, of an elaborate administrative 
system, the action of which has never been subject 
to the control of the ordinary tribunals, has always 
placed in the hands of whatever power was supreme 
in France the means of enforcing official surveillance 
of literature. Hence the censorship (to speak of no 
other modes of checking the liberty of the press) has 
been on the whole in keeping with the general action 

^ See Ch&p. Xll jpoit. 
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■part n of "FrencTo. govemmcnts and with the avexage senti- 
ment of the nation, whilst there has never been 
wanting appropriate machinery by which to carry 
the censorship into effect. 

No doubt there were heard throughout the eight¬ 
eenth century, and have been heard ever since, vigorous 
protests against the censorship, as against other forms 
of administrative arbitrariness; and at the beginning 
of the Great Revolution, as at other periods since, 
efforts were made in fiivour of free discussion. Hence 
flowed the abolition of the censorship, but this attempt 
to limit the powers of the government in one par¬ 
ticular direction was quite out of harmony with the 
general reverence for the authority of the state. 
As long, moreover, as the whole scheme of French 
administration was left in force, the government, in 
whatever hands it was placed, always retained the 
means of resuming its control over the press, when¬ 
ever popular feeling should for a moment favour the 
repression of free speech. Hence arose the constantly 
recurring restoration of the abolished censorship or of 
restraints which, though not called by the unpopular 
name of la censure, were more stringent than has ever 
been any Licensing Act. Restrictions, in short, on 
what Englishmen understand by the liberty of the 
press have continued to exist in France and are 
hardly now abolished, because the exercise of pre¬ 
ventive and discretionary authority on the part of 
the executive harmonises with the general spirit of 
French law, and because the administrative machinery, 
which is the creation of that spirit, has always placed 
(as it still places) in the hands of the executive the 
proper means for enforcing discretionary authority. 
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In England, on tlae other hand, the attempt made Chapter 
by the Crown during the sixteenth and seventeenth —1- 
centuriea to form a strong central administration, 
though it was for a time attended with success, 
because it met some of the needs of the age, was 
at bottom repugnant to the manners and tradi¬ 
tions of the coTintry ; and even at a time when the 
people wished the Crown to be strong, they hardly 
liked the means by which the Crown exerted its 
strength. 

Hundreds of Englishmen who hated toleration and 
cared little for freedom of speech, entertained a keen 
jealousy of arbitrary power, and a fixed determination 
to be ruled in accordance with the law of the land.^ 

These sentiments abolished the Star Cliamber in 
1641*, and made the re-establishment of the haled 
Court impossible even for the frantic loyalty of 1660. 

But the destruction of the Star Chamber meant much 
more than the abolition of an unpopular tribunal; it 
meant the rooting up from its foundations of the 
whole of the administrative system which had been 
erected by the Tudors and extended by the Stuarts. 

This overthrow of a form of administration wliich 
contradicted the legal liabits of Englishmen had no 
direct connection with any desire for the uncontrolled 
expression of opinion. The Parliament*which wohld 
not restore the Star Chamber or the Court of High 
Commission passed the Licensing Act, and this 
statute, which in fact establishes the censorship, was, 
as we have seen, continued in force for some years 
after the Eevolution. The passing, however, of the 

1 See Selden’s remarks on the illegality of the decrees of the Star 
Chamber, cited Gardiner, History of England^ vii. p. 61. 
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statute, though not a triumph of toleration, was a 
triumph of legality. The power of licensing depen^d 
henceforward, not on any idea of inherent executive 
authority, but on the statute law. The right of 
licensing was left in the hands of the govern¬ 
ment, but this power was regulated by, the words of a 
statute; and, what was of more consequence, breaches 
of the Act could be punished only by proceedings in 
the ordinary Courts. The fall of the Star Chamber 
deprived the executive of the means for exercising 
arbitrary power. Hence the refusal of the House of 
Commons in 1695 to continue the Licensing Act was 
something very different from the proclamation of 
freedom of thought contained in the French Declara¬ 
tion of Rights, or from any of the laws which have 
abolished the censorship in France. To abolish the 
right of the government to control the press, was, 
in England, simply to do away with an exceptional 
authority, which was opposed to the general tendency 
of the law, and the abolition was final, because the 
executive had already lost the means by which the 
control of opinion could be effectively enforced. 

To sum the whole matter up, the censorship 
though constantly abolished has been constantly re¬ 
vived in France, because the exertion of discretionary 
poVers by the government has been and still is in 
harmony with French laws and institutions. The 
abolition of the censorship was final in England, 
because the exercise of discretionary power by the 
Crown w;as inconsistent with our system of adminis¬ 
tration and with the ideas of il^glish law. The 
contrast is made the more striking by the paradoxical 
fact, that the statesmen^ who tried w^th little success 
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to establish the liberty of the press in France really Chapter 
intended to proclaim freedom of opinion, whilst the , 
statesmen who would not pass the Licensing Act, and 
thereby founded the liberty of the press in England, 
held theories of toleration which fell far short of 
favouring un];e8tricted liberty of discussion. This 
contrast is not *only striking in itself, but also affords 
the strongest illustration that can be found of English 
conceptions of the rule of law. 
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THE RIGHT OF PUBLIC MEETING 

The law of Belgium ® with regard to public meetings 
is contained in the nineteenth article of the constitu¬ 
tion, which is probably intended in the main to re¬ 
produce the law of England, and runs as follows :— 
Art. 19. Les Beiges ont le droit de s’assembler 
paisihlement et sans armes, en se conformant aux 
“ loiSf qui peuvent regie r Ve^xerdee de ce droits 
**sans ne'anmoins le soumettre d une autorisation 
prialahle. 

Cette disposition nc s’applique point aux ras~ 
semblements en plein air, qui restent enti^rement 
**soumis aux lois de police.” ® 

The restrictions on the practice of public meeting 
appear to be more stringent in Belgium than in 
England, for the police have with us no special 
authority to control open-air assemblies. Yet just 
as ,it cannot* with strict accuracy be asserted that 

^ See gcneriilly as to the right of public meoting, Stephen, 
CommetUaries, iv. (14th ed.), pp. 174-178, and Kenny, OwUinea of 
Criminal Law (3rd ed.), pp. 280-286. See Appendix, Note V., 
Questions connected with the Bight of Public Meeting. 

^ See Law Qmrterly Review, iv. p. 169. See also as to right of 
public meeting in Itoly, ibid. p. 78 ; in France, ibid. p. 1^6 ; in 
Switzerland, ibid. p. 169 ; in United States, iUd. p. 267. See as to 
history of law of public meeting in France, Dugult, Manuel de Droit 
Constitutionnel, pp. 664-569. 

. * Constitution de la Belyique, art. 19. 

” 866 
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English law recognises the liberty of the press, so it 
can hardly be said that our constitution knows of 
such a thing as any specific right of public meeting. 
No better instance can indeed be found of the way 
in which in England the constitution is built up 
upon individual rights than our rules as to public 
assemblies. The right of assembling is nothing more 
than a result of the view taken by the Courts as to 
individual liberty of person and individual liberty of 
speech. There is no special law allowing A, 7i, and 
(7 to meet together either in the open air or else¬ 
where for a lawful purpose, but the right of A to go 
where he pleases so that he does not commit a 
trespass, and to say what he likes to /i so that his 
talk is not libellous or seditious, the right of B to do 
the like, and the existence of the same rights of 0, 
D, Ej and and so on ad injinitumj lead to the 
consequence that A, B, (7, D, and a thousand or ten 
thousand other persons, may (as a general rule)^ meet 
together in any place where otherwise they each 
have a right to be for a lawful purpose and in a 
lawful manner. A has a right to w^alk down the 
High Street or to go on to a common. B has the 
same right. (7, 27, and all their friends have the same 
right to go there also. In other words, A, B^ (7, 
and 27, and ten thousand such, have a right to liold 
a public meeting; and as A may say to B that he 
thinks an Act ought to be passed abolishing the 
House of Lords, or that the House of Lords are 
bound to reject any bill modifying the constitution 

1 It is not intended here to express any opinion on the point 
whether an agreement on the part of and G to meet together 
may not under exceptional circumstances be a conspiracy. 
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of their House, and as B may make the same remark 
to any of his friends, the result ensues that A and 
ten thousand more may hold a public meeting either 
to suj)porh the government or to encourage the 
resistance of the Peers. Here then you have in 
substance that right of public meeting for political 
and other purposes which is constantly treated in 
foreign countries as a special privilege, to be exer¬ 
cised only subject to careful restrictions. The asser¬ 
tion, however, that (7, and D, and a hundred 
thousand more persons, just because they may each 
go where they like, and each say what they please, 
have a right to hold meetings for the discussion of 
political and other topics, does not of course mean 
that it is impossible for persons so to exercise the 
right of meeting as to break the law. The object 
of a meeting may be to commit a crime by open 
force, or in some way or other to break the peace, in 
which case the meeting itself becomes an unlawful 
assembly.^ The mode in which a meeting is hold 
may threaten a breach of the peace on the part of 
those holding the meeting, and therefore inspire 
peaceable citizens with reasonable* fear; in which 
case, again, the meeting will be unlawful. In either 
instance the meeting may lawfully be broken up, and 
the* members of it expose themselves to all the con¬ 
sequences, in the way of arrest, prosecution, and 
punishment, which attend the doing of unlawful 
acts, or, in other words, the commission of crimes. 

Mwting A public meeting which, from the conduct of those 
engaged in it, as, for example, through their marching 

itwai 

toeattiag of the tern ** unlawful aseembly see Appendix, 
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together in arms, or through their intention to excite Ciiiapter 
a breach of the peace on the part of opponents,' fills 
peaceable citizens with reasonable fear tliat the peace 
will be broken, is an unlawful assembly. But a meeting 
which is not otherwise illegal does not ^ become an un¬ 
lawful assembly solely because it will excite violent 
and unlawful opposition, and thus may indirectly lead 
to a breach of the peace. Suppose, for example, that 
the members of the Salvation Army propose to hold 
a meeting at Oxford, suppose that a so-called Skeleton 
Army announce that they will attack the Salvation¬ 
ists and disperse them by force, suppose, lastly, that 
thereupon peaceable citizens who do not like the 
quiet of the town to be disturbed and who dread 
riots, urge the magistrates to stop the meeting of the 
Salvationists. This may seem at first sight a reason¬ 
able request, but the magistrates cannot, it is sub¬ 
mitted,® legally take the course suggested to them. 

That under the present state of the law this must be 
Sa'dis on reflection pretty clear. The right of A to 
walk down the High Street is not, as a rule,^ taken 
away by the threat of X to knock A down if A 
takes his proposed walk. It is true that d’s going 

' Compare O'Kelly v. Harvey^ 14 L. R. Ir. 106, Humphries v. 

Connor, 17 Ir. C. L. R. 1, 8, 9, judgment of Fitzgeiald, J. 

^ This statement must be read subject to the "limitations stated, 
p. 273, post, 

3 1 assume, of couise, that the Salvationists meet together, as 
they ceitainly do, for a lawful purpose, and meet quite peaceably, 
and without any intent cither theni&elves to break the peace or to 
incite others to a breach thereof. The magistrates, however, could 
require the members of the Skeleton Army, or perhaps even the 
members of the Salvation Army, to find sureties for good behaviour 
or to keep the peace. Compare Kenny, Outlines of Criminal Lato 
(3rd ed.), pp. 282, 486; rFise v. Dunning [1902], 1 K. B. 167. 

* See p. 278, post, and compare Humphries v, Connor, 17 Ir. 

0. L R. 1. 
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Partn. into the High Street may lead to a breach of the 
peace, but A no more causes the breach of the peace 
than a man whose pocket is picked causes the theft 
by wearing a watch. A is the victim, not the author 
of a breach of the law. Now, if the right of A to 
walk down the High Street is not affected by the 
threats of X, the right of A^ B, and C to march 
down the High Street together is not diminished by 
the proclamation of X, F, and Z that they will not 
suffer A, B, and C to take their walk. Nor does it 
make any difference that A, By and C call them¬ 
selves the Salvation Army, or that X, F, and Z call 
themselves the Skeleton Army. The plain principle 
is that A*f^ right to do a lawful act, namely, walk 
down the High Street, cannot be diminished by Xs 
threat to do an unlawful act, namely, to knock A 
down. This is the principle established, or rather 
illustrated, by the case of Beatty v. Oillhanks} The 
Salvation Army met together at Weston-super-Mare 
with the knowledge that they would be opposedisy 
the Skeleton Army. The magistrates had put out a 
notice intended to forbid the meeting. The Salva¬ 
tionists, however, assembled, were met by the police, 
and told to obey the notice. X, one of the members, 
declined to obey and was arrested. He was subse¬ 
quently, with others, convicted by the magistrates of 
taking part in an unlawful assembly. It was an 
undoubted fact that the meeting of the Salvation 
Army was likely to lead to an attack by the Skeleton 
Array, and in this sense cause a breach of the peace. 
The conviction, however, of X by the magistrates 
was quashed on appeal to the Queen’s Bench Division. 

1 9 Q. B. B, 308. 
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“ What has happened here,” says Field, J., “ is 
that an unlawful organisation [the Skeleton Army] 

** has assumed to itself the right to prevent the appel- 
“ lants and others from lawfully assembling together, 

“ and the finding of the justices amounts to this, that 
“ a man may bp convicted for doing a lawful act if 
“ he knows that* his doing it may cause another to do 
“ an unlawful act. There is no authority for such a 
“ proposition.” ’ 

The principle here laid down is thus expressed by 
an Irish judge in a case wliich has itself received the 
approval of the English King’s Bench Division.^ 

“ Much has been said on both sides in the course of 
“ the argument about the case of Beatty v. Gillbanks.^ 
“ I am not sure that I would have taken the same view 
“ of the facts of that case as was adopted by the Court 
“ that decided it; but I agree with both the law as laid 
“ down by the Judges, and their application of it to the 
“ facts as they understood them. The principle under- 
“ lying the decision seems to me to be that an act 
“ innocent in itself, done with innocent uitent, and 
“ reasonably incidental to the performance of a duty, 
“ to the carrying on of business, to the enjoyment of 

1 Beatty v. Gillbanks, 9 Q. B. D. 308, at p. 314. BeatT/ v. Glmister^ 
W. N. 1884, p. 93 ; Keg. v. Jmticee of Londonderry^ 29 L. R. Ir. 440 ; 
witn which contrast Wise v. Dunning [1002], 1 K. B. 167, and the 
Irish cases, Humphries v. Connor, 17 Ir. C. L. K, 1 ; Keg. v, M^Naghton, 
14 Cox 0. C. 672 ; 0^Kelly v. Harvey, 14 L. R. Tr. 105. 

It is to be noted that the Kind’s Bench Division in deciding Wise 
V. Dunning did not mean to overrule Beatty v. Gilibanks, and apparently 
conceived that they were following Keg. v. Justices of Londonderry. 

See also Appendix, Note V., Questions connected with the Right 
of Public Meeting. 

* See Reg. v. Justices of Londonderry, 28 L. R. Ir. 440; Wise v. 
Dunning [1902], 1 K. B. 167, 179, judgtuent of Darling, J. 

» 9 Q. R D. 308. 
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** legitimate recreation, or generally to the exercise of 
“ a legal right, does not become criminal because it 
“ may provoke persons to break the peace, or other- 
“ wise to conduct themselves in an illegal way.” * 

Nor is it in general an answer to the claim of, e.g, 
the Salvationists, to exercise their rigfit of meeting, 
that whilst bueh exercise may excite wrongdoers to 
break the peace, the easiest way of keeping it is to 
prevent the meeting, for “ if danger arises from the 
“ exercise of lawful rights resulting in a breach of the 
“ ];>eace, the remedy is the presence of sufficient force 
to prevent that result, not the legal condemnation of 
“ those who exercise those rights.” ® 

The principle, then, that a meeting otherwise in 
every respect lawful and peaceable is not rendered 
unlawful merely by the possible or probable mis¬ 
conduct of wrongdoers, who to prevent the meeting 
are determined to break the peace, is, it is submitted,® 
well established, whence it follows that in general an 
otherwise lawful public meeting cannot be forbidden 

^ The Queen v. Justices of Londondeiry^ 28 L E. Ir. 440, pp. 461, 
462, judgment oi Holmes, J. 

® Reg. V. Jnstiees of Loidonderry, 28 L. R. Ir. 440, p. 450, jadg< 
ment ot O’Bnen, J. 

® Wise V. Dunning [1902], 1 K B. 167, or rather some expressions 
used in the judgments in that case, may undoubtedly he cited as laying 
dewn the broader rule, that a public meeting m itself lawful, and 
earned on, so far as the promoters and the members of it are concerned, 
perfectly peaceably, may become unlawful solely because the natural 
oonsdiiueuce of the meeting will be to produce an unlawful act, viz. a 
breach of the peace on the part of opponents 0ee pp. 170, 176, judg¬ 
ment of Alverstonc, C. J.; p. 178, judgment of Barling, J.; pp. 179, 
180, judgment of Channell, J.). It shordd be noted, however, t^t Wise 
V. Dunning has reference, not to the circumstances under which a meet' 
ing becomes an unlawful assembly, but to the different question, what 
are the circumstances under whi<^ a person may be required to find 
sureties for good behaviour ? (see Kenny, OiMus cf Orimmdl LaWf 
p. 486)* ^ 
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or broken up by tlic magistrates simply because the Chapter 
meeting may probably or naturally lead to a breach 
of the peace on the part of wrongdoers. 

To the application of this principle there exist 
certain limitations or exceptions. They are grounded 
on the absoli^to necessity for preseiwing the King’s 
peace. • 

First limitation .—If there is anything unlawful (i) where 
in the conduct of the i)crsons convening or addressing S mStuig 
a meeting, and the illegality is of a kind which 
naturally provokes opponents to a breach of the 
peace, the speakers at and tlie members of the meet¬ 
ing may be held to cause the breach of the peace, and 
the meeting itself may thus become an unlawful 
meeting. If, for example, a Protestant controver¬ 
sialist surrounded by his friends uses in some public 
place where there is a large Roman Catholic popula¬ 
tion, abusive language which is in fact slanderous of 
Roman Catholics, or which he is by a local by-law 
forbidden to use in the streets, and thereby provokes 
a mob of Roman Catholics to bieak the peace, the 
meeting may become an unlawful assembly. And 
the same result may ensue where, though there is 
nothing in the mode in which the meeting is carried 
on which provokes a breach of the peace, yet the object 
of the meeting is in itself not strictly lawful, and may 
therefore excite opponents to a breach of the peace.* 

Second limitation ,—Where a public meeting, ^ 2 ) where 
though the object of the meeting and the conduct of 
the members thereof are strictly lawful, provokes a but peace 
breach of the peace, and it is impossible to preserve or 

(lispersiug 

» Compare Wiae v. Ihimiiig [1902], I K. B. 167, and v. 

Ha/rvey^ 14 L. B. It. 106. 


T 
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Part II. restore the peace by any other means than by dispers- 
ing the meeting, then magistrates, constables, and 
other persons in authority may call upon the meeting 
to disperse, and, if the meeting does not disperse, it 
becomes an unlawful assembly.' Let us suppose, for 
example, that the Salvation Army hold a meeting at 
Oxford, that a so-called Skeleton Army come together 
with a view to preventing the Salvationists from 
assembling, and that it is in strictness impossible for 
the peace to be preserved by any other means than by 
requiring tlie Salvationists to disperse. Under these 
circumstances, though the meeting of the Salvation 
Army is in itself perfectly lawful, and though the 
wrongdoers are the members of the Skeleton Army, 
yet the magistrates may, it would seem, if they can in 
no other way preserve the peace, require the Salvation¬ 
ists to disperse, and if the Salvationists do not do so, 
the meeting becomes an unlawful assembly; and it is 
possible that, if the magistrates have no other means 
of preserving the peace, i.e, cannot protect the 
Salvationists from attack by the Skeleton Army, they 
may lawfully prevent the Salvationists from holding 
the meeting.® But the only justification for prevent¬ 
ing the Salvationists from exercising their legal 
rights is the necessity of the case. If the peace can 
ht preserved, not by breaking up an otherwise lawful 

^ See especially O'Kelly v. Hwrvey^ 14 L. R. Ir. 106. 

2 It is particularly to be noted that in CP Kelly v. Harvey, 14 L. B. 
Ir. 106, the case in which is carried furthest the right of magistrates to 
preserve the peace by dispersing a lawful meeting, X, the magistrate 
against whom an action for assault was brought, believed that there 
would be a breach of the peace if the meeting broken up continued 
assembled, and that there was no other way by which the breach of 
the peace could V)e avoided but by stopping and dispersing the meet¬ 
ing. IKrf. p. 109, judgment of Law, C. 



THE RIGHT OF PUBLIC MEETING 


275 


meeting, but by arresting the wrongdoers—in this Chapter 
case the Skeleton Army—the magistrates or con- • 

stables are bound, it is submitted, to arrest the wrong¬ 
doers and to protect the Salvationists in the exercise 
of their lawful rights.' 

One point,•however, deserves special notice since 
it is apt to be oVerlooked. 

The limitations or restrictions which arise from the LimUa- 
parampunt necessity for preserving the King’s peace right of 
are, whatever their extent,—and as to tiieir exact j,Kiting 
extent some hiir doubt exists,—in reality nothing JnlitatioL 
else than restraints, which, for the sake of preserving 
the peace, are imposed upon the ordinary freedom of freedom, 
individuals. 

Thus if A, a religious controversialist, acting 
alone and unaccompanied by friends and supporters, 
addresses the public in, say, the streets of laverpool, 
and uses language which is defamatory or abusive, or, 
without being guilty of defamation, uses terms of 
abuse which he is by a local by-law forbidden to use 
in the streets, and thereby, as a natural result of his 
oratory, excites his opponents to a breach of the peace, 
he may be held liable for the wrongful acts of which 
his language is the cause though not the legal justi¬ 
fication, and this though he does not liijnseif breyk 
the peace, nor intend to cause others to violate it. 
lie may, certainly, be called upon to find sureties for 
his good behaviour, and he may, probably, bo pre¬ 
vented by the police from continuing addresses whicli 
are exciting a breach of the peace, for the cases with 
“ respect to apprehended breaches of the peace show 

' This is* particularly well brought out in UKelly v. Harvey, 14 
L. R. Ir. 105. 
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Part n. ** that the law does regard the infirmity of human 
' “ temper to the extent of considering that a breach of 

“ the peace, although an illegal act, may be the natural 
“consequence of insulting or abusive language or 
“ conduct.” ^ 

So again it may, where the public peace cannot 
otherwise bo preserved, be lawful tb interfere with 
the legal rights of an individual and to prevent him 
from pursuing a course which in itself is perfectly 
legal. Thus a zealous Protestant lady, walks 
through a crowd of Roman Catholics wearing a 
party emblem, namely, an orange lily, which under 
the circumstances of the case is certain to excite, and 
does excite, the anger of the mob. She has no inten¬ 
tion of provoking a breach of the peace, she is doing 
nothing which is in itself unlawful; she exposes her¬ 
self, however, to insult, and to pressing danger of 
public attack. A riot has begun ; X, a constable who 
has no other means of protecting A, or of restoring 
tlie peace, requests her to remove the lily. She 
refuses to do so. He then, without use of my need¬ 
less force, removes the tlowcr and thereby restores the 
peace. The conduct of X is apparently legal, and A 
has no ground of action for what would otherwise 
have been an assault. The legal vindication of Xs 
conduct is not that A was a wrongdoer, or that the 
rioters were within their rights, but that the King's 
peace could not be restored without compelling A to 
remove the lily.® 

' Wise V. Dunning [1902], 1 E. B. 167, at pp. 179,180, judgment 
of Channell, J. 

® Huwphrm v. Connor, 17 Ir. C. L. B. 1. The case is very 
notic^ble; it carries the right of magistrates or constables to inter¬ 
fere with the legal condnet of A, for the sahe pf preventing or terminat- 
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No public meeting, further, which would not Chapter 
otherwise be illegal, becomes so (unless in virtue of 
some special Act of Parliament) in consequence of 
any proclamation or notice by a Secretary of State, 
by a magistrate, or by any other official. Suppose, 
for example, that the Salvatiouists advertise through- uiegaiity. 
out the town Shat they intend holding a meeting in 
a field which they have hired near Oxford, that they 
intern} to assemble in St. Giles’s and march thence 
with banners Hying and bands playing to their 
proposed place of worship. Sui)pose that the Home 
Secretary thinks that, for one reason or another, it is 
undesirable that ,tlie meeting should take place, and 
servos formal notice upon every member of the army, 
or on the officers who are going to conduct the so- 
called “campaign” at Oxford, that the gathering 
must not take place. This notice does not alter the 
character of the meeting, though, if the meeting be 
illegal, the notice makes any one who reads it aware 
of the character of the assembly, and thus affects his 
responsibility for attending it.^ Assume that the 


ing a breach of the peace by A', to its very furthest extent. The inter¬ 
ference, if justifiable at all, can be justified only by necessity, and an 
eminent Irish judge has doubted whether it was not in this case 
carried too far. “ I do not see wheie we are to draw the line. If 
‘ [A”] is at liberty to take a lily from one person [A] iJecause the wfar- 
ing of it is displeasing to others, who may mc^e it an excuse for a 
'* breach of the peace, where are we to stop ? It seems to me that we 
‘ art making, not the law of the land, but the law of the mob supreme, 
and recognising in (x>nstables a power of interference with the rights of 
' the Queen’s subjects, which, if carried into effect to the full extent of 
“ the principle, might be accompanied by constitutional danger. If it 
had been alleged that the lady wore the emblem with an intent to 
provoke a breach of the peace, it would render her a wrongdoer; and 
* she might be chargeable as a person creating a breach of the peace,’* 
Humphries ♦. Connor, 17 Ir. 0. L. R. 1, at pp. 8, 9, per Fitager^d, J, 

1 See Rm y. Fursey, 6 C. & P, 81 j 3 Sfc Tr. (n. s.) 543, 
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meeting would liave been lawful if the notice had 
not been issued, and it certainly will not become 
unlawful because a Secretary of State has forbidden 
it to lake place. The proclamation.has under these 
circumstances as little legal effect as would have a 
proclamation from the Home Office forbidding me or 
any other person to walk down the Iligh Street. It 
follows, therefore, that the government has little or 
no power of preventing meetings which to all appear¬ 
ance arc lawful, even though they may in fact turn 
out when actually convened to be unlawful because 
of the mode in which they are conducted. This is 
certainly a singular instance of the way in which adher¬ 
ence to the principle that the proper function of the 
state is the punishment, not the prevention, of crimes, 
deprives the executive of discretionary authority. 

A meeting, lastly, may be lawful which, neverthe¬ 
less, any wise or public-spirited person would hesitate 
to convene. For B, and C may have a right to 
hold a meeting, although their doing so will as a 
matter of fact probably excite opponents to deeds of 
violence, and possibly produce bloodshed. Suppose 
a Protestant zealot were to convene a meeting for 
the purpose of denouncing the evils of the con¬ 
fessional, an(J were to choose as the scene of the 
open-air gathering some public place where meetings 
were usually held in the midst of a large town filled 
with a population of Roman Catholic poor. The 
meeting would, it is conceived, be lawful, but no one 
can doubt that it might provoke violence on the part 
of opponents. Neither the government, however, 
nor the magistrates could (it is submitted), as a rule, 
at any rate, prohibit and prevent the meeting from 
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taking place. They might, it would seem, prevent 
the meeting if the Protestant controversialist and his —1 
friends intended to pursue a course of conduct, e.g. 
to give utterance to libellous abuse, which would be 
both illegal and might naturally produce a breach of 
the peace, or If, the circumstances were such that the 
peace could not be preserved otherwise than by 
preventing the meeting.^ But neither the govern¬ 
ment nor the magistrates can, it is submitted, solely 
on the ground that a public meeting may provoke 
wrongdoers to a breach of the peace, prevent loyal 
citizens from meeting togetlier peaceably and for a 
lawful purpose. Of the policy or of the impolicy of 
deuying to the highest authority in the state very 
wide power to take in their discretion precautionary 
measures against the evils which may flow from the 
injudicious exercise of legal rights, it is unnecessary 
here to say anything. The matter which is worth 
notice is the way in whicli the rules as to the right 
of public meeting illustrate both the legal spirit <jf 
our institutions and the process by which the decisions 
of the courts as to the rights of individuals have iti 
effect made the right of public meeting a part of the 
law of the constitution. 

• • 

' See p. 269, ante.^ and compare UKelly v, Harvey^ 14 L. R. Ir. 
lOf), with, Reg. v. Justices of Londonderry^ 28 L. R. Ir. 440, and Wise 
V. Dunning [1902], 1 K. B. 167, with Beatty v. Gillbanks, 9 Q. B. D. 

308. And tlie magistrutes might probably bind over the conveners 
of the meeting to find sureties for their good bebaviotir. The law ou 
this point may, it appears, be thus summed u}): “ 1£ven a person who 
“ has not actually committed any offence at all may be required to 
“ find sureties for good behaviour, or to keep the peace, if there be 
“ reasonable grounds to fear that he may commit some offence, or may 
“ incite others to do so, or even that he may act in some manner 
“ which would naturally tend to induce other people (against his Retire) 

“ to commit one.”—Kenny, Outlines of Criminal Law^ p. 486. 



CHAPTER VIII 


Partn. 


sljaip 
l.ne can 
be drawn 
between 
rnU^ of 
piivate 
law or of 
criminal 
law and 
oonstitu* 
tioual law. 


MARTIAL LAW 

t 

The rights already treated of in the foregoing chapter, 
as for example the right to personal freedom or the 
right to free expression of opinion, do not, it may be 
suggested, properly belong to the province of consti¬ 
tutional law at all, but form part either of private law 
strictly so called, or of the ordinary criminal law. 
Thus .4’s right to personal freedom is, it may be said, 
only the right of A not to be assaulted, or imprisoned, 
by X, or (to look at the same thing from another 
point of view) is nothing else than the right of i£ 
assaulted by JT, to bring an action against X, or to 
have X punished as a criminal for the assault. Now 
in this suggestion there lies an element of important 
truth, yet it is also undoubted that the right to 
personal freedom, the right to free discussion, and the 
lik*e, appear in the forefront of many written constitu¬ 
tions, and are in fact the chief advantages which 
citizens hope to gain by the change from a despotic to 
a constitutional form of government. 

The truth is that these rights may be looked upon 
from two points of view. They may be considered 
simply parts of private or, it may be, of criminal law;' 
thus the right to personal freedom may, as' already 
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pointed out, be looked at as the right of A not to have Chapter 
the control of his body interfered with by X. But in 
so far as thesfe rights hold good against the governing 
body in the state, or in other words, in so far as these - 
rights determine the relation of individual citizens 
towards the executive, they are part, and a most im¬ 
portant part, of the law of the constitution. 

Now the noticeable point is that in Ei\gland the 
rights of citizens as against each other are (speaking 
generally) the same as the rights of citizens against 
any servant of the Crown., This is the significance of 
the assertion that in this country the law of the con¬ 
stitution is part of the ordinary law of the land. The 
fact that a Secretary of State cannot at his discretion 
and for reasons of state arrest, imprison, or punish any 
man, except, of course, where special powers are con¬ 
ferred upon him by statute, as by an Alien Act or by 
an Extradition Act, is simply a result of the principle 
that a Secretary of State is governed in his official as 
in his private conduct by the ordinary Jaw of the 
realm. Were the Home Secretary to assault the 
leader of the Opposition in a fit of anger, or were 
the Home Secretary to arrest him because he thought 
his political opponent's freedom dangerous to the 
state, the Secretary of State would in eitiier case fee 
liable to an action, and all other penalties to which 
a peisqn exposes himself by committing an assault. 

^he fact that the arrest of an influential politician 
* whose speeches might excite disturbance was a strictly 
administrative act would afford no defence to the 
Minister or to the constables who obeyed his orders. 

The subjects treated of im this chapter and in the 
hext three chapters clearly belong to the field of 
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constitutional law, and no one would think of object¬ 
ing to their treatment in a work on the law of the 
constitution that they are really part of “private law. 
Yet, if the matter be looked at carefully, it will be found 
that, just as rules which at first sight seem to belong 
to the domain of private law are in reality the foun¬ 
dation of constitutional principles, so topics which 
appear to .belong manifestly to the law of constitu¬ 
tion depend with us at bottom on the principles of 
private or of criminal law. Thus the position of a 
soldier is in England governed, as we shall see, by the 
principle, that though a soldier is subject to special 
liabilities in his military capacity, he remains while in 
the ranks, as he was when out of them, subject to all 
the liabilities of an ordinary citizen. So, from a legal 
point of view, ministerial responsibility is simply one 
application of the doctrine which pervades English 
law,' that no one can plead the command of a superior,, 
were it the order of the Crown itself, in defence of 


conduct otherwise not justified by law. 

Turn the matter which way you will, you come 
back to the all-important consideration on which we 
have already dwelt, that whereas under many foreign 
^ constitutions the rights of individuals flow, or appear 
I to^flow, frorti the articles of the constitution, in Eng- 
j land the law of the constitution is the%esuk, not the 
’ source of the rights of individuals. It becomes, too, 
more and more apparent that the means by which the 
Courts have maintained the law of the constitution 


have been the strict insistence upon the two principles, 
first of ** equality before the law," which negatives 

^ See Mommsen, Romuche Siaatar^t, p. 87 S, for the existence el 
.whiU; seems t;o have been a similar principle in early Boman law. 
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exemption from the liabilities of ordinary citizens or chapter 
from the jurisdiction of the ordinary Courts, and, 
secondly, of V personal responsibility of wrongdoers,” 
which excludes the notion that any breach of law on 
the part of a subordinate can be justified by the orders 
of his superiors; the legal dogma, as old at least as 
the time of Edward tlic P'ourth, that, if any man arrest 
another without lawful warrant, even by the King’s 
command, he shall not be excused, but shall be liable 
to an action for false imprisonment, is not a special 
limitation imposed upon the royal prerogative, but 
the application to acts done under royal orders of 
that principle of individual responsibility which runs 
through the whole law of tortsd 

“Martial law,”^ in the proper sense of that!Martial 
term, in which it means the suspension of ordinary! 
law and the temporary government of a c.ouutry 
or parts of it by military tribunals, is unknown to 
the law of England.” We have nothing equivalent 
to what is called in France the “ Declaration of the 
State of Siege,” ^ under which the authority ordinarily 
vested in the civil power for the maintenance of 


^ See Hearn, Oovernntent of England (2ud ed.), chap. iv.; and 
compare Gardiner, Histm’y, x. pp. 144, 145. 

* See Forsyth, Opinions, pp. 188-216, 481-.')63 ; Stephen, Histoi-y 

Cj Criminal Law, i. pp. 201-216 j Rex v. IHnney, 5 C. & P. 254 ; 3 !?t. 
Tr. (n. s.) 11^ Vincent, 9 C. & P. 91; 3 St. Tr. (n. s.) 1037 ; 

Ileg.*y. Neale, 9 0. & P. 431. 

“ Thi»«HBfcatement has no reference to the law of any other country 
than England, even though such country may form part of the Britisli 
Empire. With regard to England in time of peace the statement 
is certainly true. As to how far, if at all, it ought to be qualified 
with regard to a state of war, sec Appendix, Note X., Martial Law in 
England during Time of War or Insurrection. 

* See Loi sur Vetat de dPge, 9 Aout 1849, Roger ct Sorel, Codes et 
I^is, p. 436 f Lot 3 Avril 1878, art. 1, and generally Duguit, Mmuel 
de JOroit ConstUutionnd, s. 76, pp. 510'513, 926. See p. 288, poit. 
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order and police passes entirely to the army (autoritd 
militaire). This is an unmistakable proof of the per¬ 
manent supremacy of the law under our constitution. 

The assertion, however, that no such thing as 
martial law exists under our system of government, 
though perfectly true, will mislead any one who does 
not attend carefully to the distinction between two 
utterly difterent senses in which the term “martial 
law ” is used by English writers. 

Martial law is sometimes employed as a name for 
^thc common law right of the Crown and its servants 

5 ^ . 

,to repel force by force in the case of invasion, insur- 
jrection, riot, or generally of any violent resistance to 
,the law. This right, or power, is essential to the very 
existence of orderly government, and is most assuredly 
recognised in the most ample manner by the law of 
England. It is a power which has in itself no special 
connection with the existence of an armed force. The 
Crown has the right to put down breaches of the 
peace. Every subject, whether a civilian or a soldier, 
whether what is called a “servant of the govern¬ 
ment,” such for example as a policeman, or a person 
in no way connected with the administration, not 
only has the right, but is, as a matter of legal duty,' 
bound to assist in putting down breaches of the peace. 
No doubt policemen or soldiers are the persons who, 
as being specially employed in the maintenance of 
order, are most generally called upon to suppress a 
riot, but it is clear that all loyal subjects are bound to 
take their part in the suppression of riots. 

^ Compare MilUr v. Knox^ 6 Scott 1. See etatement of Commis¬ 
sioners including Bowen, L.J., and R. B. Haldane, Q.C.,for Inq^ing into 
the Disturbances atFcatherstone in 1893 [0.7234], and Appendix, 
Hote VL, Duty of Soldiers nailed upon to disperse Ilnlawful Assembly, 
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It is also clear that* a soldier has, as such, no Chapter 
exemption from liability to the law for his conduct in 
restoring order. Officers, magistrates, soldiers, police¬ 
men, ordinary citizens, all occupy in the eye of the 
law the same.position; they are, each and all of them, 
bound to withstand and put down breaches of the 
peace, such as riots and other disturbances; they are, 
each and all of them, authorised to employ so much 
force, even to the taking of life, as may be necessary 
for that purpose, and they are none of them entitled 
to use more; they are, each and all of them, liable to 
be called to account before a jury for the use of ex¬ 
cessive, that is, of unnecessary force; they are each, 
it must be added—for this is often forgotten—liable, 
in theory at least, to be called to account before thel 
Courts for non-performance of their duty as citizens in¬ 
putting down riots, though of course the degree and 
kind of energy which each is reasonably bound to 
exert in the maintenance of order may depend upon 
and differ with his position as officer, magistrate, 
soldier, or ordinary civilian. Whoever doubts these 
propositions should study the leading case of Rex v. 
Finney} in which was fully considered the duty of 
the Mayor of Bristol in reference to the Reform Riots 
of 1831. 

So accustomed have people become to fancy fhat 
the maintenance of the peace is the duty solely of 
soldiers or policemen, that many students will prob¬ 
ably feel surprise on discovering, from the doctrine 
laid down in Rex\. Finney}la.ow stringent are the. 
obligations of a magistrate in time of tumult, and how ; 
unlimited is the amount of force which he is bound to 
1 6 C. & P. 254 ; 3 St Tr. (n. fi.) 11. 
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employ in support of the law. A student, further, 
must be on his guard against being misled, as he well 
might be, by the language of the Riot Act.^ That 
statute provides, in substance, that if twelve rioters 
continue together for an hour after a magistrate has 
made a proclamation to them in the terms of the Act 
(which proclamation is absurdly enotigh called read¬ 
ing the Riot Act) ordering tliem to disperse, he may 
comihand the troo])S to fire upon the rioters or charge 
them sword in hand.^ This, of course, is not the 
language, but it is the effect of the enactment. Now 
the error into whicli an uninstructed reader is likely 
to fall, and into which magistrates and officers have 
from time to time (and notably during the Gordon 
riots of 1780) in fact fallen, is to suppose that tlie 
effect of the Riot Act is negative as well as positive, 
and that, therefore, the military canno^ be employed 
without the fulfilment of the conditions imposed by 
the statute. This notion is now known to be erro¬ 
neous ; the occasion on which force can be employed, 
and the kind and degree of force which it is lawful 
to use in order to put down a riot, is determined by 
nothing else than the necessity of the case. 

I If, then, by martial law be meant the power of the 
[government or of loyal citizens to maintain public 
Jorder, at whatever cost of blood or property may be 
necessary, martial law is assuredly part of the law of 
England. Even, however, as to this kind of martial 
law* one should always bear in mind that the question 
whether the force employed was necessary or excessive 
will, especially where death has ensued, be ultimately 

^ 1 Qco. I. stat. 2, c. 6. v 

2 gee Stephen, History of Oriminal Law, i. pp. 202>205. 
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determined by a judge and jury/ and tliat*tlie estimate 
of what constitutes necessary force formed by a judge 
aud jury, sitting in quiet and safety after the sup¬ 
pression of a riot, may differ considerably from the 
judgment formed by a general or magistrate, who is 
surrounded by armed rioters, and knows that at any 
moment a riof pay become a formidable rebellion, 
and the rebellion if unchecked become a successful 
revolution. 

Martial law is, however, more often used as' the| 
name for the government of a country or a districi| 
by military tribunals, which more or less supersede 
the jurisdiction of the Courts. The proclamation of 
martial law in this sense of the term is, as has been 
already pointed out,® nearly equivalent to the state 
of things which in France and many other foreign 
countries is known as the declaration of a “ state of 
..siege,” and is in effect the temporary and recognised 
1 government of a country by military force. The 
legal aspect of this condition of affairs in states which 
recognise the existence of this kind of martial law 
can hardly be better given than by citing some of the 
provisions of the law which at the present day regu¬ 
lates the state of siege in France :— 

1 This statement does not contradict anything decided by JSx farU 
J\ F. Marais [1902], A. C. 109, nor is it inconsistent the langutge 
used in the judgment of the Privy Council, if that language be strictly 
construed, as it ought to be, in accordance with the important principles 
that, first, “ a case is only an authority for what it actually decides" 
(Quinn v. Leathern [1901], A. C. 606, judgment of Halsbury, L. C.), and, 
secondly, “ every judgment must be read as applicable to the particular 
“facts proved, or assumed to be proved, since the generality of the 
“ expressions which may be found there are not intended to be exposi- 
“ tions of the whole law, but governed and q[ualified by the particular 
“ facta of the case in which such expressions are to be found ” (ibid.). 

3 See p.ifi83, aide. 
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“ 7. Aussitdt Vetat de siege declare, les pouv&irs 
*'dout Vautoiite civile etait revSt^te poij^ le maintien 
“cZe Vordre et de la police passcnt tout entiers d 


“ Vautoritd militawe.—Lautorite civile continue 


“neanmoins d exercer cevx de ces pouvoirs dont 
“ Vautorite militairc ne Va pas dessaiste, 

“ 8. Lest rihunaiix militaircs penvent Hre saisis 
**de la connaissance des crimes et delits contre la 


siirete de la Mepuhliq'ue, contre la constitution, 
contre Vordre et la paix puhlique, quelle que soil 
** la qualitd des auteurs principaux et des complices, 
“ 9. Hautorite militaire a le droit, —1" De faire 
“ de%perquisitions, de jour et de nuit, dans le domicile 
des citoyens; —2“ Deloigner les repris de justice et 
**les individus qui rVont pas leur domicile dans ies 
“ lieux, sonmis d Vetat de siege; —3^ Uordonner la 
“ remise des armes et munitions, et deproceder d leur 
“ recherche et d leur enlevement ;—4° Dinterdire les 


**p^ihlications et les reunions qudle juge de nature 
“ d exciter ou d entretenir le desq^dre” ^ 


We may reasonably, bowever, conjecture that the 
terms of the law give but a faint conception of the 
real condition of affairs when, in consequence of tumult 
or insurrection, Paris, or some other part of France, is 
declared in a state of siege, and, to use a significant 
eiipression known to some continental countries, “the 
[constitutional guarantees are suspended.” We shall 
hardly go far wrong if wc assume that, daring this 
suspension of ordinary law, any man whatever is liable 
to arrest, imprisonment, or execution at the will of a 
military tribunal consisting of a few officers who are 
excited by the passions natural to civil war. However 
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this may be, it is clear that in France, even under the 
present Republican government, the suspension of law 
involved in the proclamation of a state of siege is 
a thing fully recognised by the constitution, and 
(strange though the fact may appear) the authoritj' 
of military Courts during a slate of siege is greater 
under the Republic than it was under the monarchy 
of Louis Philippe.^ 

Now, this kind of martial law is in England utterly 
unknown to the constitution. Soldiers may suppress 
a riot as they may resist an invasion, they may fight 
rebels just as they may fight foreign enemies, but 
they have no right under the law to inflict punish¬ 
ment for riot or rebellion. During the effort to 
restore peace, rebels may be lawfully killed just as 
enemies may bo lawfully slaughtered in battle, or 
prisoners may be shot to prevent their escape, but 
any execution (independently of military law) in¬ 
flicted by a Court-martial is illegal, and technically 
murder. Nothing better illustrates the noble energy 
with which judges have maintained the rule of 
regular law, even at periods of revolutionary vio¬ 
lence, than Wolfe Tones Case} In 1798, Wolfe Tone, 
an Irish rebel, took part in a French invasion of 
Ireland. The man-of-war in which he sailed was 
captured, and Wolfe Tone was brought to lirial befofe 
a Court-martial in Dublin. He was thereupon sen¬ 
tenced to be hanged. He held, however, no commis¬ 
sion as an English officer, his only commission being 

1 See Owffroy’i Caae^ 24 Journal du PaUm, p. 1218, cited by 
Fonytb, Ojmions, p 483 Cont, hovrever, for statement of limits 
imposed by French law on action of military authorities during state 
of siege, Duguit, Manud da Droit CoudUutwnnel, pp. 512, 513. 

2 27 fit TR 614. 
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one from tbe French Kepublic. On the morning when 
his execution was about to take place application was 
made to the Irish King's Bench for a writ of habeas 
corpus. The ground taken was that Wolfe Tone, not 
being a military person, was not subject to punishment 
by a Court-martial, or, in effect, that the officers who 
tried him were attempting illegally tc enforce martial 
law’. Th<i Court of King’s Bench at once granted the 
w’rit. When it is remembered that Wolfe Tone's 
substantial guilt was admitted, that the Court was 
made up of judges who detested the rebels, and that 
in 1798 Ireland was in the midst of a revolutionary 
crisis, it will be admitted that no more splendid 
assertion of the supremacy of the law can be found 
than the protection of Wolfe Tone by the Irish Bench, 



CHAPTER IX 

THE ARMY^ 

The English army may for the purposes of this chapter 
treatise be treated as consisting of tlie Standing Army 
or, in technical language, the Regular Forces^ and of The Amy. 
the Territorial Force,® whicli, like the Militia,* is a 

' See Stephen, Commentaries^ ii. book iv. chap, viii.; Gneist, Dew 
Engliiohe Verwaltungsrecht^ ii. 952-966 ; Manual of Military Law. 

As to Standing Army, 1 Will. & Mary, c. 6; see the Army 
Discipline and Regulation Act, 1879, 42 & 43 Viet. c. 33 ; the Army 
Act, i.e. the Army Act, 1881, 44 & 45 Viet. c. 58, with the amend¬ 
ments made up to 1907. 

- “The expressions ‘regular forces' and ‘His Majesty's regular 
forces ’ mean officers and soldiers who by their commission, terms of 
enlistment, or otherwise, are liable to render continuously for a term 
military service to His Majesty in any part of the worl^ including, 
subject to the modifications in this Act mentioned, the Royal Marines 
and His Majesty's Indian forces and the Royal Malta Artillery, and 
snlgect to this qualification, that when the reserve forces are subject to 
military law such forces become during the period of their being so 
subiect part of the regular forces” (Amxy Act, s. 190 (Syj. • 

® See the Territoried and Reserve Forces Act, 1907 (7 Edw. VII. 
c. 9), especially s. 6, s. 1, sub-s. (6), and the Army Act. 

* The Militia. —The Territorial and Reserve Forces Act, 1907, 
does not repeal the various Militia Acts. Until these Acta are 
repealed the statutory power of raising the militia, either regular or 
local, and of forming thereof regiments and corps will continue to 
exist, (For the law regulating the militia see 13 Car. II. stat. 1. 
c. 6; 14 Car. II. c. 3; 15 Car. IL c. 4 ; the Militia Act, 1802, 42 , . , 

Geo. III. c. 90 ; Militia Act, 1882, 46 & 46 Viet c. 49 ; and Regula-^ f. 

tion of the Fg^ces Act, 1881, 44 & 45 Viet c. 57.) The militia as 

long SB it exists is in th(#ry a local force levied by consciiptioh, ^^t . , „ 
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p*rtn. territorial army for the defence of the United 
Singd om. 

Each of these forces has been rendered subordinate 
to the law of the land. My object is not to give 
even an outline of the enactments affecting th^ army, 
but simply to explain tlie legal principles on which 
this supremacy of the law througho^ut the army has 
been secured. 

It will be convenient in considering this matter to 
reverse the order pursued in the common text-books; 
these contain a gresit deal about the militia, the terri¬ 
torial force of its daj^, and comparatively little about 
the regular forces, or what we now call the army.'" 
The reason of this is that historically the militia is 
an older institution than the permanent army, and the 
existence of a standing army is historically, and 
according to constitutional theories, an anomaly. 

the power of raising it by ballot has been for a considerable time 
suspended, an«l the militia has been in tact recruited by voluntary 
enlistment. Embodiment converts the militia into a regular army, 
but an army which cannot be called apoii to serve abroad. Embodi> 
ment can lawfully take place only m case “of imminent national 
danger or of great emergency,” the occasion being firf)t communicated 
to Parliament if sitting, or if not sitting, proclaimed by Order in Oouncil 
(Militia Act, 1882, a 18; 2 Stoph. Comm. (14th ed.) p. 469). The 
maintenance of discipline among the members of the militia when 
embodied depends on the passing of the Army (Annual) Act, or in 
popular language, on the continuance of the Mutiny Act (see p. 305, 
p^st). * 

The position of the militia, however, is affected by the Territorial 
and Reserve Forces Act, 1907, in two ways:— 

(1) All the units of the general (or regular) militia may, and will, 
4 it is said, in a short time have either been transferred to the Army 

Reserve (under s. 34) or have been disbanded. 

(2) The personnel of the regular militia trill shortly, it is said, 
cease to exist as such. 

The actual position of the militia, however, until the Acts on 
which its existence depends have been repealed, is wmrth noting, as it 
is conceivable that Parliament may think it worth whil| to keep alive 
the historical right of the Crown to raise the^iRitia. 
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Hence the standing army has often been treated by 
writers of authority as a sort of exceptional or sub- 
,ordinate topic, a kind of excrescence, so to speak, on 
the national and constitutional force known as.the 
militia,* As d matter of fact, of course, the standing 
army is now thb real national force, and the territorial 
force is a body of secondary importance. 

As to the Standing Army .—A permanent army of 
paid soldiers, whose main duty is one of absolute 
obedience to commands, appears at first sight to be 
an institution inconsistent with that rule of law or 
submission to the civil authorities, and especially to 
the judges, which is essential to po])ular or Parlia¬ 
mentary government; and in truth tlic existence of 
permanent paid forces has often in most countries and 
at times in England—notably under the Common¬ 
wealth—been found inconsistent with tlie existence of 
what, by a lax though intelligible mode of speech, is 
called a free government.^ The belief, indeed, of our 
^atesmen down to a time considei-ablv later than the 
Revolution of 1689 was that a standing array must be 
fatal to English freedom, yet yevy soon after the 
Revolution it became apparent that the existence of a 
body of paid soldiers was neccssaiy to tlie safety of 

' In the seventeenth century Parliament apparentlji meant to rely 
for the defence of England* upon this national ai’iny raised from tne 
counties and placed under the guidance of country gentlemen. See 
14 Oar. II, c. 3. 

^ See, 0 .g. Macaulay, iii. pp. 42-47. “Throughout the 

period [of the Civil War and the Interregnum] the military authorities 
“maintained with great strictness their exclusive jurisdiction over 
“ offences committed both by officers and soldiers. More than once 
“ conflicts -took place between the civil magistrates and the commanders 
“ of the army over this question.”—Firth, OromiedPs ArmAj^ p. 310, 
Mr. Firth gives several examples (pp. 310>31S) of the assertion, or 
attempted aaftrtion of the authority of the civil power even during a 
period of military predominance. 
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Ftot II , the nation. Englishmen, therefore, at the end of the 
seventeenth and the beginning of the eighteenth 
centuries, found themselves placed in •this dilemma.. 
With a standing army the country could not, they 
feared, escape from despotism; without a standing 
army the country could not, they,were sure, avert 
invasion ; the maintenance of national liberty appeared 
to involve tlie sacrifice of national independence. 
Yet English statesmanship found almost by accident 
a practical escape from this theoretical dilemma, and 
the Mutiny Act, though an enactment passed in a 
hurry to meet an immediate peril, contains the 
solution of an apparently insolvable problem. 

In this instance, as in others, of success achieved by 
what is called the practical good sense, the political 
instinct, or the statesmanlike tact of Englishmen, we 
ought to be on our guard against two errors. 

We ought not, on the one hand, to fancy that Eng¬ 
lish statesmen acted witli some profound sagacity or 
foresight peculiar to themselves, and not to be found 
among the politicians of other countries. Still less 
ought we, on the other, to imagine that luck or chance 
helps Englishmen out of difficulties with which the 
inhabitants of other countries cannot cope. Political 
QDmmon sense, or political instinct, means little more 
than habitual training in the conduct of affairs; this 
practical acquaintance with public business was en¬ 
joyed by educated Englishmen a century or two 
earlier than by educated Frenchmen or Germans; 
hence the early prevalence in England of sounder 
principles of government than have till recently pre¬ 
vailed in other lands. The statesmen of tie Revolu¬ 
tion succeeded in dealing with cfifficnlt problems, not 
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because they struck out new and brilliant ideas, or cii»pt«r 
because of luck, but because the notions of law and 
government jvhich had grown up in England were in 
many points sound, and because the statesmen of 
1689 applied* to the diiOSculties of their time the 
notions which* were habitual to the more thoughtful 
Englishmen of the day. The position of the army, in 
fact, was determined by an adherence on the part of 
the authors of the first Mutiny Act to the funda¬ 
mental principle of English law, that a soldier may, 
like a clergyman, incur special obligations in his 
official character, but is not thereby exempted from 
the ordinary liabilities of citizenship. 

The object and principles of the first Mutiny Act ^ 
of 1689 are exactly the same as the object and 
principles of the Army Act,^ under which the 
English army is in substance now governed. A 
comparison of the two statutes shows at a glance 
what are thfe means by which the maintenance of 
military discipline has been reconciled with the 
maintenance of freedom, or, to use a more accurate 
expression, with the supremacy of the law of the land. 

The preamble to the first Mutiny Act has re¬ 
appeared with slight alterations in every subsequent 
Mutiny Act, and recites that Whereas no man may 
** be forejudged of life or limb, or subjected to any 
** kind of punishment by martial law, or in any other 
“manner than by the judgment of his peers, and 
“according to the known and established laws of 
“ this realm; yet, nevertheless, it ” [is] “ requisite for 
“retaining such forces as are, or shall be, raised 

I 1 Will. & Mary, c 5- 

* Combined with the Army (Annual) Act, passed each year. 
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“during this exigence of affairs, in their duty an 
“ exact discipline be observed; and that soldiers who 
“ shall mutiny or stir up sedition, or. shall desert 
“ their majesties’ service, be brought to a more ex- 
“emplary and speedy punishment than the usual 
“ forms of law will allow.” ^ * 

This recital states the precise difficulty which per¬ 
plexed the statesmen of 1689. Now let us observe 
the way in which it hjis been met. 

A soldier, whether an officer or a private, in a stand¬ 
ing army, or (to use the wider expression of modem 
Acts) “a person subject to military law,”^ stands in a 
two-fold relation : the one is his relation towards his 
fellow-citizens outside the army; the other is his 
relation towards the members of the army, and 
especially towards his military superiors ; any man, 
in short, subject to military law has duties and rights 
as a citizen as well as duties and rights as a soldier. 

' See Clode, Military Forces of the Orevm, i. p. 490. Compare 47 
Viet c. 8. The variations in. the modern Acts, though slight, are 
instructive. 

^ Part V. of the Army Act points out who under English law are 
“ persons subject to military law,” that is to say, who are liable to be 
tried and punished by Court-martial for military, and in some circum¬ 
stances for civil, offences under the provisions of the Act. 

For our present purpose such persons (speaking broadly at any rate) 
appear to come*within three descriptions ;—first, persons belonging to 
the regular forces, or, in popular language, the standing army (see 
Army Act, ss. 175 (1), 190 (8)); secondly, persons beloi^ng to the 
territorial force, in certain circumstances, viz. when they are being 
trained, .when acting with any regular forces, when embodied, and 
when called out for actual military service for purposes of defence 
(Army Act, ss. 176, ISO (6) (a)); thirdly, persons not belonging to 
the regular forces or to the auxiliary forces who are either employed 
by, or followers of, the army on active service beyond the seas (ibid. 
a 17.6 (9) (10)). The regular forces include the Boyal Marines when 
on shore and ^e reserve forces when called nut See«Army Act, 
tecs. 175, 176 ; conf. Marks v. FrogUy [1898], 1 Q. B. (0. A.) 888. 
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His position in each respect is under English law Chapter 
governed by definite principles. 


IX. 


A soldier’s position as a citizen. — The fixed Soldier’s 
doctrine of English law is that a soldier, though * 

member of a standing army, is in England subject to 
all the duties* and liabilities of an ordinary citizen. 

“ Nothing in this Act contained ” (so nms the first 
Mutiny Act) “ shall extend or be construed to exempt 
“ any officer or soldier whatsoever from the ordinary 
“process of law.”^ These words contain the clue 
to all our legislation with regard to the standing 
army whilst employed in the United Kingdom. A 
soldier by his contract of enlistment undertakes 
many obligations in addition to the duties incumbent 
upon a civilian. But he does not escape from any 
of the duties of an ordinary British subject. 

The results of this principle are traceable through¬ 
out the Mutiny Acts. 

A soldier is subject to the same criminal liability as criminal 
a civilian.® He may when in the British dominions 
be put on trial before any competent “civil” (^.e, 
non-military) Coifrt for any offence for which he 
would be triable if he were not subject to military 
law, and there are certain offences, such as murder, 
for which he must in general be triec^ by a civil 
tribunal.* Thus, if a soldier murders a companion or 
robs a traveller whilst quartered in England or in 
Van Diemei?’s Land, his military character will not 

1 1 Will. & Mary, c. 5, s. 6; see Clode, Military Fwcea of the 
Crown^ i. p. 600. 

2 Compare Army Act, secs. 41, 144, 162. 

* Compare, however, the Jurisdictiou in Homicide Act, 1862, 

26 & 26 ¥ict. c. 65, and Clode, Military Forces oj the Orow«, i, 
pp/ 206, 207. 


liability. 
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save Hm from standing in the dock on the charge 
of murder or theft. 

A soldier cannot escape from civil liabilities, as, 
for example, responsibility for debts; the only exemp¬ 
tion which he can claim is that he caimot be'forced 
to appear in Court, and could not, When arrest for 
debt was allowable, be arrested for any debt not 
exceeding X30.^ 

No one who has entered into the spirit of con¬ 
tinental legislation can believe that (say in France or 
Prussia) the rights of a private individual would thus 
have been allowed to override the claims of the public 
service. 

In all conflicts of jurisdiction between a military 
and a civil Court the authority of the civil Court 
prevails. Thus, if a soldier is acquitted or convicted 
of an offence by a competent civil Court, he cannot 
be tried for the same offence by a Court-martial; ® 
but an acquittal or conviction by a Court-martial, say 
for manslaughter or robbery, is no plea to an indict¬ 
ment for the same offence at the Assizes.® 

When a soldier is put on trial on a charge of crime, 
obedience to superior orders is not of itself a defence.* 

' See Army Act, s. 144. Compare Clode, MilUa/ry Forces of the 
Crown^ i. pp. 207, 208, aiul Thurston v. Mills, 16 East, 254. 

Army Act^ s. 162, sub-ss. 1-6. 

^ Ibid. Contrast the position of the army in relation to the law of 
the land in France. The fundamental principle of French law is, as 
it apparently always has been, that every kind of crime or offence com¬ 
mitted by a soldier or person subject to military la# must be tried 
by a military tribunal. See Code de Justice Milidavre, arts. 56, 66, 76, 
77, and Le Faure, Am Lois MiUtaires, pp. 167, 173. 

* Stephen, History of Criminal Law, i. pp.' 204-200, and compare 
Clode, Military Forces of (he Crown, ii. pp. 125-156. The position of 
a soldier is curiously illustrated by the following case. X was a 
sentinel on board the AchUle when she was paying*off. “The 
“ orders to him from the preceding sentinel were, to keep off all boats, 
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This is a matter which requires explanation. 

A soldier is bound to obey any lawful order which 
he receives ^om his military superior. But a soldier 
cannot' 5ny more than a civilian avoid responsibility 
for breach of the law by pleading that he broke the 
law in bona Jide obedience to the orders (say) of the 
commander-in-chief. Hence the position of a soldier 
is in theory and may be in practice a difficult one. 
He may, as it has been well said, be liable to be shot 
by a Court-martial if he disobeys an order, and to be 
hanged by a judge and jury if he obeys it. His 
situation and the line of his duty may be seen by 
considering how soldiers ought to act in the follow¬ 
ing cases. 

During a riot an officer orders his soldiers to fire 
upon rioters. The command to fire is justified by 
the fact that no less energetic course of action would 

“ unless they had officers with uniforms in them, or unless the officer 
“ on deck allowed them to approach ; and he received a musket, three 
“ blank cartridges, and three balls. The boats pressed; upon which 
“ he called repeatedly to them to keep off; but one of them persisted 
and came close under the ship; and he then fired at a man who was 
“ in the boat, and killed him. It was put to the jury to find, whether 
“the sentinel did not fire under the mistaken impression that it was 
“his duty; and they found that he did. But a case being reserved, 
“ the judges were unanimous that it was, nevertheless, murder. They 
“ thought it, hoAveverj a proper case for a pardon ; ^and further, they 
“ were of opinion, that if the act had been necessary for th# pre- 
“ servation of the ship, as if the deceased had been stirring up a 
“mutiny, the sentinel would have been justified.”—Bussell, Grimes 
and Misdemeanors (4th ed.), i. p. 823, on the authority of Bex v. Thomas^ 
East, T., 1816, MS., Bay ley, J. The date of the decision is worth 
noticing ; no one earn suppose that the judges of 1816 were disposed 
to underrate the rights of the Crown and its servants. The judgment 
of the Court rests upon and illustrates the incontrovertible principle 
of the common law that the fact of a person being a soldier and 
of his acting strictly under orders, does not of itself eicem|>t him 
from eriiftinal liability for acts which would be crimes if done by a 
'civilian. 


Chapter 

IX. 



300 THE RULE OF LAW 

Partn be sufficient to put down the disturbance. The 
soldiers arc, under these circumstances, clearly bound 
from a legal, as well as from a military, point of view 
to obey the command of their officer. It is a lawful 
order, and the men wffio carry it out arfe performing 
their duty both as soldiers and as citizefis. 

An officer orders his soldiers in a time of political 
excitement then and there to arrest and shoot without 
trial a popular leader against whom no crime has 
been proved, but who is suspected of treasonable 
designs. In such a case there is (it is conceived) no 
doubt that the soldiers who obey, no less than the 
officer who gives the command, are guilty of murder, 
and liable to be hanged for it when convicted in due 
course of law. In such an extreme instance as this 
the duty of soldiers is, even at the risk of disobeying 
their superior, to obey the law of the land. 

An officer orders his men to fire on a crowd who 
he thinks could not be dispersed without the use of 
firearms. As a matter of fact the amount* of force 
which he wishes to employ is excessive, and order 
could be kept by the mere threat that force would be 
used. The order, therefore, to fire is not in itself a 
lawful order, that is, the colonel, or other officer, who 
gives it is not legally justified in giVing it, and will 
himself be held criminally responsible for the death 
of any person killed by the discharge of firearms. 
What is, from a legal point of view, the duty of the 
soldiers? The matter is one which has never been 
absolutely decided; the following answer, given by 
Mr. Justice Stephen, is, it may fairly be assumed, as 
nearly correct a reply as the state of the aufJibrities 
^njakesj it ^seibie to provide 
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“ I do not think, however, that the question how 
“ far superior orders would justify soldiers or sailors 
“in making an attack upon civilians has ever been 
“ brought before the Courts of law in such a manner 
“ as to be fully considered and determined. Probably 
“ upon such an argument it would be found that the 
“order of a n»litary superior would justify his in- 
“ feriors in executing any orders for giving which they 
“might fairly suppose their superior officer to have 
“good reasons. Soldiers might reasonably think 
“that their officer had good grounds for ordering 
“ them to fire into a disorderly crowd which to them 
“ might not appear to be at that moment engaged in 
“ of dangerous violence, but soldiers could hardly 
“suppose that their officer could have any good 
“ grounds for ordering them to fire a volley down a 
“crowded street when no disturbance of any kind 
“ was either in progress or apprehended. The doc- 
“ trine that a soldier is bound undei- all circumstances 
“ whatever to obey his superior officer would be fatal 
“ to military discipline itself, for it would justify the 
“ private in shooting the colonel by the orders of the 
“ captain, or in deserting to the enemy on the field of 
“battle on the order of his immediate superior. I 
“think it is not less monstrous to suppose that 
' superior orders would justify a sddier in *the 
“ massacre of unoffending civilians in time of peace, 
“ or in the exercise of inhuman cruelties, such as the 
“ slaughter of women and children, during a rebellion. 
“The only line tiiat presents itself to my mind is 
“ that a soldier should be protected by orders for 
“ which ^he might reasonably believe his officer to 
“have•good grounds. The inconvenience of being 
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subject to two jurisdictions, the sympathies of which 
“ are not unlikely to be opposed to each other, is an 
inevitable consequence of the^ double necessity of 
preserving on the one hand the supremacy of the 
“ law, and on the other the discipline of the 
“ army. ^ 

The hardship of a soldier’s position # resulting from 
this inconvenience is much diminished by the power 
of the Crown to nullify the effect of an unjust con¬ 
viction by means of a pardon.^ AVhile, however, a 
soldier runs no substantial risk of punishment for 
obedience to orders which a man of common sense 
may honestly believe to involve no breach of law, he 
can under no circumstances escape the chance of his 
military conduct becoming the subject of inquiry 
before a civil tribunal, and cannot avoid liability on 
the ground of obedience to superior orders for any act 
which a man of ordinary sense must have known to 
be a crime.® 


Soldier's 
position as 
member of 
army. 


A soldier's position as a memoer of the army .— 

1 Stephen, Hid. Criminal Law of England^ i. pp. 205, 206. Com¬ 
pare langut^ of Willee, J., iu Keighly v. BeUy 4 F. & F. 763. See 
also opinion of Lord Bowen, cited in Appendix, Note VI., Duty of 
Soldiers called upon to disperse an Unlawful Assembly. 

2 As also by the right of tlie Attorney-General as representing 
the Crown to enter a nolle prosequi. See Stephen, History cf GrvmneU 
Law^ i. p. 496, and Archbold, Pleading in Criminal Cam (22nd ed.}, 
p. I2d. 


^ Bwrvn v. Denman, 2 £x. 167, is sometimes cited as showing 
that obedience to the orders of the Crown is a legal justification to an 
officer for committing a breach of law, but the decision in that case 
does not,' in any way, support the doctrine erroneously grounded upon 
it. What the judgment in Buron y. Denman shows is, that an act 
done by an English military or naval officer in a foreign country to a 
foreigner, in discharge of orders received from the Crown, may be an 
act of war, but does not constitute any breach of law for which an 
action can be brought against the officer in an English Colfk. Oom- 
r>psre FeoBher v. fhe (^ueen, 6 E & S. 257, 296, per ihifiam. 
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A citizen on entering the army becomes liable to cshapter 
special duties as being “ a person subject to military 
law.” Hence acts which if done by a civilian would 
be either no dffence at all or only slight misdemeanours, 
c.p. an insult or a blow offered to an officer, may 
when done by^ a soldier become serious crimes and 
expose the person guilty of them to grave punish¬ 
ment. A soldier's offences, moreover, can be tried and 
punished by a Court-martial. He therefore in his 
military character of a soldier occupies a position 
totally different from that of a civilian; he has not 
the same freedom, and in addition to his duties as 
a citizen is subject to all the liabilities imposed by 
military law; but though this is so, it is not to be 
supposed that, even as regards a soldier’s own position 
as a military man, the rule of the ordinary law is, at 
any rate in time of peace, excluded from the army. 

The general principle on this subject is that the 
Courts of law have jurisdiction to determine who are 
the persons subject to military law, and whether a 
given proceeding, alleged to depend upon military 
law, is really justified by the rules of law which 
govern the army. 

Hence flow the following (among other) conse¬ 
quences. 

The civil Courts determine ^ whether a*given pei^on 
is or is not “ a person subject to military law.” ^ 

fcniistment, which constitutes the contract* by 

1 See Wolfe Tow^s Casej 27 St. Tr. 614 ; Doiiglcu^s Case, 3 Q. B. 

626 ; Fry v. Ogle, died Manual of Military Lem, chap. vii. s. 41. 

® See Army Act, es, 175-184. 

9 " The enlistment of the soldier is a species of contract between , 

“ the sovereign and the soldier, and under the ordinary principles of 
*‘law cannot be altered without the consent of both parties. The 
result is^hat the conditions laid down in the Act under which a 
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which a person becomes subject to military law, is 
a civil proceeding, and a civil Court may sometimes 
have to inquire whether a man has been duly enlisted, 
or whether he is or is not entitled to his discharge. ^ 

If a Court-martial exceeds its jurisdiction, or an 
officer, whether acting as a member of a Court-martial 
or not, does any act not authorised by-law, the action 
of the Court, or of the officer, is subject to the super¬ 
vision of the Courts. “The proceedings by which 
“the Courts of law supervise the acts of Courts- 
“ martial and of officers may be criminal or civil. 
“Criminal proceedings take the form of an indict- 
“ meut for assault, false imprisonment, manslaughter, 
“or even murder. Civil proceedings may either 
“be preventive, i.e. to restrain the commission 
“ or continuance of an injury; or remedial, i.e. to 
“ afford a remedy for injury actually suffered. Broadly 
“ speaking, the civil jurisdiction of the Courts of law 
“is exercised as against the tribunal of a Court- 
“ martial by writs of prohibition or certiorari; and as 
“against individual officers by actions for damages. 
“ A writ of habeas corpus also may be directed to 
“ any officer, governor of a prison, or other, who has 


“ man was enlisted cannot be varied without his consent .”—Manual 
of Military Law, chap. x. s. 18. 

See Army Act, s. 96, for special provisions as to the delivering 
to a master of an apprentice who, being under twenty>oue, has enlisted 
as a soldier. Under the present law, at any rate, it can very rarely 
happen that a Court should be called upon to consider whether a person 
is improperly detained in military custody as a soldier. See Army Act, 
. fl. lOOi sub-ss. 2, 3. The Courts used to inteifere, when soldiers were 
impressed, in cases of improper impressment. See Clode, MUitcury 
Fortes, iL pp. 8, 58*7. 

A civil Court may also be called upon to determine whether a 
person subject to military law has, or has not^ a right to resign his 
comminion, Hewrson v. ChmAHl [1892j, 2 Q. B. (Q. A.) 14h‘. 
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“ in his custody any person alleged to be improperly Chapter 
“ detained under colour of military law.”' ^ 

Lastly, tlje whole existence and discipline of the 
standing army, at any rate in time of peace, depends 
upon the passing of what is known as an annual 
Mutiny Act,^ k>t in strict correcitness of the Army 
(Annual) Act. *[f this Act were not in force a soldier 
would not be bound by military law. Desertion would 
be at most only a breach of contract, and striking an 
officer would be no more than an assault. 

As to tlie territorial fo^'ce. —This force in many Territorial 
respects represents the militia and the volunteers. 

It is, as was in fact the militia in later times, raised 
by voluntary enlistment. It cannot be compelled to 
serve outside the United Kingdom. It is from its 
nature, in this too like the militia, a body hardly 
capable of being used for the overthrow of Parlia¬ 
mentary government. But even with regard to the 
territorial force, care has been taken to ensure that 
it shall be subject to the rule of law. The members 
of this local army are (speaking in general terms) 
subject to military law only when in training or when 
the force is embodied.® Embodiment indeed converts 

1 Manual of Military Law, chap. viii. s. 8. It should, however, 
he noted that the Courts of law will not, in general a^ any rate, deal 
with rights dependent on military status and military regulations. 

^ The cose stands thus : The discipline of the standing army depends 
on the Army Act, 1881, 44 & 45 Vict. c. 58, which by s. 2 continues 
in force only for such time as may he specified in an annual Act, 
which is passed* yearly, and called the Army (Annual) Act. This Act 
keeps in existence the standing army and continues the Army Act in 
force. It is therefore, in strictness, upon the passing of the Army 
(Annual) Act that depends the existence and the discipline of the 
standing army.. ^ 

B But in one case at least, t.e. failure to attend on embodiment, a 
man of the territorial force may be liable to be tried by Court-martial, 
though not otherwise subject to military law. (Territorial and Reserve ' 

y • 
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Part IL the territorial force into a territorial array, though an 
arm)^ which cannot be required to serve abroad. 

But the embodiment can lawfully take place only 
in case of imminent national danger or great emer¬ 
gency, or unless the emergency requires it, until 
Parliament has had an opportunity of presenting an 
address against the embodiment of the'territorial force. 
The general effect of the enactments on the subject 
is that, at any rate when there is a Parliament in 
existence, the embodiment of the territorial force 
cannot, except under the pressure of urgent necessity, 
be carried out without the sanction of Parliament.^ 
Add to this, that the maintenance of discipline among 
the members of the territorial force when it is embodied 
depends on the continuance in force of the Arn;iy Act 
and of the Army (Annual) Act.^ 

Forces Act, 1907, s. 20 ; see also as to cases of concurrent jurisdiction 
of a Court-martial and a Court of summary jurisdiction, ibid. ss. 24,26.) 

^ Compare the Territorial and Reserve Forces Act, 1907, s. 7, the 
Reserve Forces Act, 1882, ss. 12, 13, and the Militia Act, 1882, s. 18, 
and see note 4, p. 291, ante. 

^ There exists an instructive analogy between the position of 
persons subject to military law, and the position of the clergy of the 
Established Church. 

A clergyman of the National Church, like a soldier of the 
National Army, is subject to duties and to Courts to which other 
Englishmen are not subject He is bound by restrictions, as he enjoys 
privileges peculiar to his class, but the clergy are no more than 
soldiers exempt from the law of the land. Any deed which would be 
a crime or a wrong when done by a layman, is a crime or a wrong 
when done by a clergyman, and is in either case dealt with by the 
ordinary tribunals. 

Moreover, os the Common Law Courts determine the legal limits 
to the jurisdiction of Courts-martial, so the same Courts in reality 
determine (subject, of course, to Acts of Parliament) what are the limita 
to the jurisdiction of ecclesiastical Courts. 

The original difficulty, again, of putting the clergy on the same 
looting as laymen, was at least as great as that of establishing the 
supremacy of the civil power in all matters regarding the army. 
Each of these difficulties was met at an earlier date and has been 
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overcome with more completeness in England than in some other Chapter 
countries. We may plausibly conjecture that this triumph of law IX. 

was due to the acknowledged supremacy of the King in Parliament,- 

which itself was due to the mode in which the King, acting together 
with the two H(9ases, manitestly represented the nation, and therefore 
was able to wield the whole moral authority of the state. 
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THE REVENUE* 

As in treating of the army my aim was simply to 
point out what were the principles determining the 
relation of the armed forces of the country to the 
law of the land, so in treating of the revenue my 
aim IS not to give even a sketch of the matters 
connected with the raising, the collection, and the 
expenditure of the national income, but simply tashow 
that the collection and expenditure of the revenue, 
and all things appertaining thereto, are governed 
by strict rules of law. Attention should be fixed 
upon three points,—the source of the public revenue 
—^the authority for expending the public revenue— 
and the securities provided by law for the due 
aijpropriation of the public revenue, that is, for 
its being expended in the exact manner which the 
law directs. 

Source of public revenue .—It is laid down by 
Blackstone and other authorities that the revenue 
consists of the hereditary or “ordinary’* revenue 
of the Crown and of the “extraordinary” revenue 
depending upon taxes imposed by Parliament. 

' Stephen, Commentaries^ ii. bk. iv. diap. vii.; Hearn, Qovemmmt 
of England (2nd ed.), c. 13, pp. 351-388 ; May, ParUamentanj Practice^ 
diap. xxL; aee Excliequer and Audit Act, 1866, 29 & 30 Viet c. 39, 
and 1 & 2 Yict c. 2, s. 2. 
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Historically this distinction is of interest. But for 
our purpose we need hardly trouble ourselves at 
all with the .hereditary revenue of the Crown, arising 
from Crown lands, droits of admiralty, and the like. 
It forms an* insignificant portion of the national 
resources, amounting to not much more than 
£500,000 a year. It does not, moreover, at the 
present moment belong specially to the Crown, for 
it was commuted at the beginning of the reign of 
the present King,' as it was at the beginning of 
the reign of William IV. and of the reign of Queen 
Victoria, for a fixed “ civil list,” “ or sum payable 
yearly for the support of the dignity of the Crown. 
The whole then of the hereditary revenue is now 
paid into the national exchequer and forms part 
of the income of the nation. We may, therefore, 
putting the hereditary revenue out of our minds, 
direct our whole attention to what is oddly enough 
called the “extraordinary,” but is in reality the 
ordinary, or Parliamentary, revenue of the nation. 

The whole of the national revenue had come to 
amount in a normal year to somewhere about 
£144,000,000.* It is (if we put out of sight the 
small hereditary revenue of the Crown) raised wholly 
bv taxes imposed by law. The national revenue, 
therefore, depends wholly upon law and upon 
statute-law; it is the creation of Acts of Parliament. 

While no one can nowadays fancy that taxes 

1 Civil list Act, 1901, 1 Ed. VII. c. 4. 

2 See as to civil list. May, Constitutional Hist. i. chap. iv. 

2 The Chancellor of the Exchequer, in his Budget speech of 18th 
April 1907 (172 Hansard (4th scr.), coL 1180), gave the total revenue 
for the year (Exchequer receipts) 1906-7 at £144,814,000. [See as to 
the burde* of taxes and rates in later years. Law and (^nion (2nd 
ed.), pii. Ixxxiv.-lxxxvii,] 
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Part 11 . can be raised otherwise than in virtue of an Act of 
Parliament, there prevails, it may be suspected, 
with many of us a good deal of confusion of mind 
as to the exact relation between the' raising of the 
revenue and the sitting of Parliament. People 
often talk as tliough, if Parliament did not meet, 
no taxes would be legally payable, and the assem¬ 
bling of Parliament were therefore secured by the 
necessity of filling the national exchequer. This 
idea is encouraged by the study of periods, such as 
the reign of Charles L, during which the Crown 
could hot legally obtain necessary supplies without 
the constant intervention of Parliament. But the 
notion that at the present day no money could 
legally be levied if Parliament ceased to meet is 
unfounded. Millions of money would come into the 
Exchequer even though Parliament did not sit at 
all. For though all taxation depends upon Act of 
Parliament, it is far from being the case that all 
taxation now depends upon annual or temporary Acts. 

Taxes are made payable in two different ways, 
i.e. either by permanent or by yearly Acts. 

Taxes, the proceeds of which amounted in the 
year 1906-7 to at least three-fourths of the whole 
yearly revenue, are imposed by permanent Acts; 
such taxes are the land tax,^ the excise,^ the stamp 
duties,® and by far the greater number of existing 
taxes. These taxes would continue to be payable 
even though Parliament should not be convened 
for years. We should all, to take an example which 

^ 38 George TIT. c. 6. 

2 See Stephen, Commentaries^ ii. pp. 652, 563. 

» Stamp Act, 1891, 64 & 56 Viet c. 39. 
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comes home to every one, be legally compellable Chapter 
to buy the stamps for our letters even though Par- 
liament did not meet again till (say) a.d. 1910. 

Other taxes—and notably the income tax—the 
proceeds of which make up the remainder of the 
national incoijde, arc imposed by yearly Acts.^ If by 
any chance Parliament should not be convened for a 
year, no one would be under any legal obligation to 
pay income tax. 

This distinction between revenue depending upon 
permanent Acts and revenue depending upon tempo¬ 
rary Acts is worth attention, })ut the main point, of 
course, to be borne in mind is that all taxes are 
impcr.ed by statute, and that no one can be forced 
to pay a single shilling by way of taxation which 
cannot be shown to the satisfaction of the judges to 
be due from him under Act of Parliament. 

Authority for expending revenue .—At one time Authority 
revenue once raised by taxation was in truth and in penStm-e. 
reality a grant or gift by the Houses of Parliament 
to the Crown. Such grants as vrerc made to Charles 
the First or James the First were moneys truly given* 
to the King. He was, as a matter of moral duty, 
bound, out of the grants made to him, as out of the 
hereditary revenue, to defray the expenses of govern¬ 
ment ; and the gifts made to the King by Parliament 
were never intended to be “ money to put into his 
own pocket,” as the expression goes. Still it was 
in truth money of which the King or his Ministers 

1 The only taxes imposed annually or by yearly Acts are the 
customs duty on tea, which for the year ending 31 st March 1907 
amounted to £5,888,288, and the income tax, which for the name 
year amounted to £31,891,949, giving a total of annual taxation 
raised b/annual grant of £37,780,237. * 
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Part n. could and did regulate the distribution. One of the 
singularities which mark the English constitution 
is the survival of mediaeval notions, which more or 
less identified the King’s property with the national 
revenue, after the passing away of the state of society 
to which such ideas naturally belonged,; in the time 
of George the Third many public expenses, as, for 
example, the salaries of the judges, were charged 
upon the civil list, and thus were mixed up with 
the King’s private expenditure. At the present 
day, however, the whole public revenue is treated, 
not as the King’s property, but as public income; 
and as to this two matters deserve special observa¬ 
tion. 

First, The whole revenue of the nation is paid 
into the Bank of England^ to the **account of his 
Majesty’s Exchequer,”® mainly through the Inland 
Eevenue Office. That office is a mere place for the 
receipt of taxes; it is a huge money-box into which 
day by day moneys paid as taxes are dropped, and 
whence such moneys are taken daily to the Bank. 
What, I am told, takes place is this. Each day 
large amounts are received at the Inland Revenue 
Office; two gentlemen come there each afternoon in a 
cab from the Bank; they go through the accounts for 
the day with the proper officials; they do not leave 
till every item is made perfectly clear; they then take 

' Or into the Bank of Ireland. See Exchequer and Audit De¬ 
partments Act, 1866 (29 & 30 Viet. c. 39), 8. 10. 

2 rdd. and Control and Audit of Public Beedpta and Expenditure, 
pp. 7, 8. But a sjstem of appropriations in aid has been introduced 
daring the last fevr years under which certain moneys which before 
were treated as extra receipts, and paid into the exchequer, are not 
paid into the Exchequer, but are applied by the department where 
« they are received in reduction of the money vot^ by Parliament. 
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all the money received, and drive off with it and pay 
it into the Bank of England. 

Secondly^ Not a penny of revenue can be legally 
expended except under the authority of some Act of 
Parliament. . 

This authority may be given by a permanent Act, 
as, for example,*by the Civil List Act, 1 & 2 Viet, 
c. 2, or by thfe National Debt and Local Loans Act, 
1887; or it may be given by the Appropriation 
Act, that is, the annual Act by which Parliament 
“ appropriates ” or fixes the sums payable to objects 
(the chief of which is the support of the army and 
navy) which are not provided for, fis is the pay¬ 
ment of the National Debt, by permanent Acts of 
Parliament. 

» 

The whole thing, to express it in general terms, 
stands thus. 

There is paid into the Bank of England in a 
normal year^ a national income raised by different 
taxes amounting to nearly £144,000,000 per annum. 
This £144,000,000 constitutes the revenue or “ con¬ 
solidated fund.” 

Every penny of it is, unless the law is broken, 
paid away in accordance with Act of Parliament. 
The authority to make payments from it is given in 
many cases by permanent Acts; thus the whole of t^e 
interest on the National Debt is payable out of the 
Consolidated Fund under the National Debt and Local 
LoanI Act, 1887. The order or authority to make 
payments out of it is in other cases given by a yearly 
Act, namely, the Appropriation Act, which determines 
the mode in which the supplies granted by Parliament 

* * See p. 309, wnU (3). 


Chapter 

X. 
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(and not otherwise appropriated by permanent Acts) 
are to be spent. In either case, and this is the point 
to bear in mind, payments made out of the national 
revenue are made by and under the authority of the 
law, namely, under the directions of some special Act 
of Parliament. • 

The details of the method acebrding to which 
supplies are annually voted and appropriated by 
Parliament arc amply treated of in works which deal 
with Parliamentary practice.The matter which 
requires our attention is the fact that each item of 
expenditure (such, for example, as the wages paid 
to the army and navy) which is not directed and 
authorised by some permanent Act is ultimately 
authorised by the Appropriation Act^ for the year, or 
by special Acts which for convenience are passed 
prior to the Appropriation Act and are enumerated 
therein. The expenditure, therefore, no less than the 
raising of taxation, depends wholly and solely upon 
Parliamentary enactment. 

Security for the proper appreypriation of the 
revenue. —^What, it may be asked, is the real security 
that moneys paid by the taxpayers are expended by 
the government in accordance with the intention of 
Parliament ? 

The answer is that this security is provided by 
an chaborate scheme of control and audit. Under 
this system not a penny of public money can be 
obtained by the government without the authority 
or sanction of persons (quite independent, be it 
remarked, of the Cabinet) whose duty it is to see 
that no money is paid out of the Exchequer except 

' ^ See e.'ipecially May, Parliafnentary Practice, chap. xxi. 
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under legal authority. To the same officials ulti- Chapter 
mately comes the knowledge of the way in which ^ 
money thus paid out is actually expended, and they 
are bound to report to Parliament upon any ex¬ 
penditure which is or may appear to be not author¬ 
ised by law. • 

The centre of*this system of Parliamentary control 
is the Comptroller and Auditor General.' 

He is a high official, absolutely independent of 
the Cabinet; he can take no part in politics, for 
he cannot be cither a member of the House of 
Commons, or a peer of Parliament. He in common 
with his subordinate—the Assistant Comptroller and 
Auditor GeiKiral-—is appointed by a patent under 
the Great Seal, holds his office during good behaviour, 
and can be removed only on an address from both 
Houses of Parliament.® He is head of the Exchequer 
and Audit Department. He thus combines in his 
own person two characters which formerly belonged 
to different officials. He is controller of the issue 
of public money; he is auditor of public accounts. 

He is called upon, therefore, to perform two diffijrcut 
functions, which the reader ought, in his own mind, 
to keep carefully distinct from each other. 

In exercise of his duty of control the Comptroller 
General is bound, with the aid of the o&cials under 
him, to see that the whole of the national revenue, 
which, it will be remembered, is lodged in the Bank 
of England to the account of the Exchequer, is paid 
out under legal authority, that is, under the pro¬ 
visions of some Act of Parliament. 

^ Cmtrol and Avdit of Pvhlic Receipts and Expenditure, 1885. 

“ The BKchequer and Audit Departments Act, 1886 (29^ & 30 
Viet. c. 39), sec, 3. 
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The Comptroller General is enabled to do this 
because, whenever the Treasury (through which office 
alone the public moneys are drawn out from the 
Bank) needs to draw out money • for the public 
service, the Treasury must make a ^requisition to 
the Comptroller General authorising the payment 
from the public moneys at the Bank of the definite 
sum required.^ 

The payments made by the Treasury are, as 
already pointed out, made either under some per¬ 
manent Act, for what arc technically called Con¬ 
solidated Fund services,” as, for example, to meet 
the .interest on the National Debt, or under the 
yearly Appropriation xict, for what are technically 
called “ supply sendees,” as, for example, to meet 
the expenses of the army or the navy. * 

In either case the Comptroller General must, 
before granting the necessary credit, satisfy himself 
that he is authorised in doing so by the terms of 
the Act under which it is demanded. He must also 
satisfy himself that every legal formality, necessary 
for obtaining public money from the Bank, has been 
duly complied with. Unless, and until, he is satisfied 
he ought not to grant, and will not grant, a credit 
for the amount required; and until this credit is 
obtained, the money required cannot be drawn Qut 
of the Bank. 

The obtaining from the Comptroller General of a 
grant of credit may appear to many readers a mere 
formality, and we may suppose that it is in most 
cases given as a matter of course. It is, however, a 

^ ^ Control and Audit of PubUc Receipts and Expenditure, 1885, 
pp. 61-64, and Forms, No.* 8 to No. 12. 
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formality which gives an opportunity to an official, Chapter 
who has no interest in deviating from the law, for , 
preventing t^e least irregularity on’ the part of the 
government in the drawing out of public money. 

The, Comptroller’s power of putting a check on 
government expenditure has, oddly enough, been 
pushed to its *extreme length in comparatively 
modern times. In 1811 England was in the midst 
of the great war with France; the King was a 
lunatic, a Regency Bill was not yet passed, and a 
million pounds were required for the payment of 
the navy. Lord Grenville, the then Auditor of 
the Exchequer, whose office corresponded to a 
certain extent with that of the present Comptroller 
and Auditor General, refused to draw the necessary 
order on the Bank, and thus prevented the million, 
though granted by Parliament, from being drawn 
out. The ground of his lordship’s refusal was that 
he had received no authority under the Great Seal 
or the Privy Seal, and the reason why there was 
no authority under the Privy Seal wa^ that the 
King was incapable of affixing the Sign Manual, 
and that the Sign Manual not being affixed, the 
clerks of the Privy Seal felt, or said they felt, that 
they could not consistently with their oaths allow 
the, issue of letters of Privy Seal upon which the 
warrant ' under the Privy Seal was then prepared. 

All the world knew the true state of the case. The 
money was granted by Parliament, and the irregu¬ 
larity in the issue of the warrants w-as purely 
technical, yet the law officers—members themselves 
of' the Ministry—advised that Lord Grenville and 
the .clerks of the Privy Seal were in the right. 
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Pfcrt n. This inconvenient and, as it seems to modern readers, 
unreasonable display of legal scrupulosity masked,, 
it may be suspected, a good deal of^ political by¬ 
play. If Lord Grenville and bis friends had not 
been anxious that the Ministry sliQuld p;:ess on 
the Regency Bill, the officials of the Exchequer 
would perhaps have seen their wUy through the 
technical difficulties which, as it was, appeared 
insurmountable, and it is impossible not to suspect 
that Lord Grenville acted rather as a party leader 
than as Auditor of the Exchequer. But be this as 
it may, the debates of 1811 ^ prove to demonstration 
that a Comptroller General can, if he chooses, put 
an immediate check on any irregular dealings with 
public moneys. 

In exercise of his duty as Auditor the Comptroller 
General audits all the public accounts;^ he reports 
annually to Parliament upon the accounts of the 
past year. Accounts of the expenditure under the 
Appropriation Act are submitted by him at the 
beginning of every session to the Public Accounts 
Committee of the House of Commons—a Committee 
appointed for the examination of the accounts— 
showing the appropriation of the sums granted by 
Parliament to meet the public expenditure. This 
e:^amination is no mere formal or perfunctory super¬ 
vision ; a glance at the reports of the Committee 
shows that the smallest expenses which bear the 
least appearance of irregularity, even if amounting 
only to a pound or two, are gone into and discussed 

* Cobbett’s Fwtl. Debates, xviii. pp. 678, 734, 787. 

auditing tbe accounts he inquires into tlie legality of the 
purposes for which public money has been spent, and in his report to- 
^ Fariiaineut caUs attention to any expenditure of doubtful legality. 



THE REVENUE 


319 


by the Committee. The results of their discussions Chapter 
are published in reports submitted to Parliament. 

,The geneijal result of this system of control and 
audit is, that in England we possess accounts of the 
national expenditure of an accuracy which cannot 
be rivalled by«the public accounts of other countries, 
and that ever/ penny of the national income is 
expended under the authority and in accordance 
with the provisions of some Act of Parliament.' ■ 

How, a foreign critic might ask, is the authority 
of the Comptroller General compatible with the 
orderly transaction of public business ; how, in short, 
does it happen that difficulties like those which arose 
in 18 11 are not of constant recurrence? 

The general answer of course is, that high English 
officials, and especially officials removed from the 

* The main features of the system for the control and audit 
of national expenditure have been authoribitively summarised as 
follows:— 

“ The gross revenue collected is paid into the Exchequer. 

“ Issues from the Exchequer can only be made to meet expendituro 
“which has been sanctioned hy Parliament, and to an amount not 
“ exceeding the^'enms authorised. 

“The issues from the Exchequer and the audit of Accounts are 
“ under the control of the Comptroller and Auditor (General, who is 
“an independent otficcjr responsible to the House of Commons, and 
“ who can only be removed by vote of both Houses of Parliament. 

“Such payments only can be charged against the vote of a year as 
“ .ictually came in course of payment within the year. • ^ 

“ The correct appropriation of each item of Receipt and Expendi- 
“ ture is ensured. 

“ All unexpended balances of the grants of a year are surrendered 
“ to the Exchequer, as also are all extra Receipts and the amount of 
“ Appropriations-in-Aid received in excess of the sum estimated to be 
“ taken in aid of the vote. 

“ The accounts of each year are finally reviewed by the House of 
“Commons, through the Committee of Public Accounts, and any 
“ excess of expenditure over the amount voted by Parliament for any 
“service must receive legislative sanction .”—Control and Avdit of 
PvUic Sempts and Expenditure^ 1886, pp. 24, 25; 
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hinder the progress of public business; the Auditor 
of the Exchequer was in 1811, be it poted, a peer 
and a statesman. The more technical reply is, that 
the law provides two means of overcoming the per¬ 
versity or factiousness of any Comptroller who should 
without due reason refuse his sanction to the issue 
of public money. He can be removed from office on 
an address of the two Houses, and he probably might, 
it has been suggested, be coerced into the proper 
fulfilment of his duties by a mandamus^ from the 
High Court of Justice. The worth of this suggestion, 
made by a competent lawyer, has never been, and 
probably never will be tested. But the possibility 
that the executive might have to seek the aid of the 
Courts in order to get hold of moneys granted by 
Parliament, is itself a curious proof of the extent to 
which the expenditure of the revenue is governed by 
law, or, what is the same thing, may become depend¬ 
ent on the decision of the judges upon the meaning of 
an Act of Parliament. ♦ 

^ See Bowyer, Commentaries on ConstUtUional Law^ p. 210 ; Hearn, 
Government of England (2nd ed), p. 376. 



CHAPTER XI 


THE RESrONSIBTLlTY OF MINISTERS 
Ministerial responsibility means two utterly different Chapter 

It means in ordinary parlance the responsibility of 
Ministers to Parliament, or, the liability of Ministers 
to lose their offices if they cannot retain the confidence 
of the House of Commons. 

This is a matter depending on the conventions of 
the constitution with which law has no direct concern. 

It means, when used in its strict sense, the legal 
responsibility of every Minister for every act of the 
Crown in which he takes part. 

This responsibility, which is a matter of law, rests 
on the following foundation. There is not to be 
found in the law of England, as there is found in 
most foreign constitutions, an explicit statement that 
the acts of the monarch must always be done through 
a Minister, and that all orders given by the Crown 
must, when expressed in writing, as they generally 
are," be countersigned by a Minister. Practically, 
however, the rule exists. 

In order that an act of the Crown may be re¬ 
cognised as an expression of the Royal will and have 
any legal effect whatever, it must in general be 
done with the assent of, or through some Minister 
or Ministers who wiU be held responsible for it. For 

3ai 
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the Royal will can, speaking generally, be expressed 
only in One of three different ways, viz. (1) by order 
ill Council; (2) by order, commission, or warrant under 
*the sign-manual; (3) by proclamations; writs, patents, 
letters, or other documents under the Gr^at SeaJ. 

An order in Council is made by the King “by 
and with the advice of his Privy Couiicil ” ; and those 
persons who are present at the meeting of the Council 
at which the order was made, bear the responsibility 
for what was there done. The sign-manual warrant, or 
other document to which the sign-manual is affixed, 
bears in general the countersignature of one responsible 
Minister or of more than one ; though it is not unfre- 
quently authenticated by some one of the seals for the 
use of which a Secretary of State is responsible. The 
Great Seal is affixed to a document on the responsibility 
of the Chancellor, and there may be other persons also, 
who, as well as the Chancellor, are made responsible 
for its being affixed. The result is that at least one 
Minister and often more must take part in, and there¬ 
fore be responsible for, any act of the Crown which 
has any legal effect, e.g, the making of a grant, the 
giving of an order, or the signing of a treaty.^ 

The Minister or servant of the Crown who thus 
takes part in giving expression to the Royal will is 
legally responsible for the act in which he is con¬ 
cerned, and he cannot get rid of his liability by 

1 On the whole of this subject the reader should consult Anson, 
Imw and Custom of the Constitutiony vol. ii.. The Crown (3rd ed.^ 
App. to oh. i. pp. 50>59. Anson gives by far the best and fullest 
account with which I am acquainted of the forms for the. expression 
of the Royal pleasure and of the effect of these forms in enforcing 
the legal responsibility of Ministers. See also Clode, Military Form 
of CrofPtt, ii. pp. 320, 321; Bnron v. Penman, 2 Ex. l£7,189, and 
fh^OreatSeal Act, 1884, 47 & 48 Viet, c. 30. 
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pleading that he acted in obedience to royal orders. Chapter 
Now supposing that the act done is illegal, the Minister ^ 

concerned yi it becomes at once liable to criminal 
or civil proceedings in a Court of Law. In .some 
instances, it .is true, the only legal mode in which 
his offence could be reached may be an impeachment. 

But an impeaeSment itself is a regular though unusual 
mode of legal procedure before a recognised tribunal, 
namely, the High Court of Parliament. Impeach-- 
ments indeed may, though one took place as late as 
1805, be thought now obsolete, but the cause why 
this mode of enforcing Ministeiial responsibility is 
almost out of date is partly that Ministers are now 
rarely in a position where there is even a temptation 
to commit the sort of crimes for which impeachment 
is an appropriate remedy, and partly that the result 
aimed at by impeachment could now in many cases 
be better obtained by proceedings before an ordinary 
Court. The point, however, which should never be 
forgotten is this: it is now w'ell-establislicd law that 
the Crown can act only through Ministers and accord¬ 
ing to certain prescribed forms which absolutely 
.Require the co-operation of some Minister, such as 
a Secretary of State or the Lord (/hanccllor, who 
thereby becomes not only morally but legally respon¬ 
sible for the legality of the act in which he takes 
part. Hence, indirectly but surely, the action of 
every servant of the Crown, and therefore in effect 
of the Crown itself, is brought under the supremacy 
of the law of the land. Behind Parliamentary re¬ 
sponsibility lies legal liability, and the acts of 
Ministers no less than the acts of subordinate 
officials are made subject to the rule of law. 



CHAPTER XII • 

RULE OF LAW COMPARED WITH DMOIT ADMINISTEATIF ' 

Part n. many continental countries, and notably in France, 

, 7*1— there exists a scheme of administrative law ^—known 
tion. to Frenchmen as droit administratif -—which rests on 

* On droit administratif see Aucoc, Conferences sur Padyrdnidration et 
le droit admindstratif (3rd ed.); Berthdlemy, I'raite J^lementaire 
de DroU. Administratif {b\h 1908); Chardon, VAdministration de 
la, France^ Les Fonctionnnires (1908); Duguit, Manuel de Droit Con~ 
stitutionnel (1907); Duguit, Traitd de Droit Constitutionnel ^911); 
Duguit, L*Mat, les gonvemants et les agents (1903); Esniein, Elements 
de Droit Constitutionnel (1896); Hauriou, Prdds de Droit Adminis¬ 
tratif \ Jacquelin, La Juridietion Administraiive (1891); Jacquelin, 
Les Principes Dominants du Contmtieux Administratif (1899); J4ze, 
Les Principes QenArawc du Droit Administratif (1904); Lafenifere, 
Traitd de la Juridietion Administrative, 2 vole. (2nd ed. 1896); 
Teissier, La Responsabilitd de la Puissance Puhligue (1906). 

It is not my aim in this chapter to give a general account of 
droit administratif. My object is to treat of droit administratif 
in so far as its fundamental principles conflict with modem Englisl^. 
ideas of the rule of law, and especially to show how it always has 
given, and still does give, special protection or privileges to the servants 
of the state. I* cannot, however, avoid mentioning some other aspects 
of a noteworthy legal system or omit some notice of the mode in 
which the administrative law of France, based as it originally was 
on the prerogatives of the Crown under the (mden regime, has of recent 
yearf^bj the genius of Freuch legists, been more or less ** judicialised ** 
—if 80 I may render the French term “jwndietionnaHser "—mid incor¬ 
porated with the law of the land. 

^ Known in dififerent countries by different names, e,g. in Qermany 
as VerwaltungsretM. The administrative law of France comes hearer 
than does the Verwaltungsrecht of Germany (conf. Otto Mayer, Le 
Droit AdministraHf Allemand, i. (French translation), p>^293 s. 17), 
to j&e rule of law as understood by Ex^li^men. Here, as' elsewhere, 

3 * 4 '; 
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ideas foreign to the fundamental assumptions of our 
English common law, and especially to what we have 
termed the yule of law. This opposition is specially 
apparent in the protection given in foreign countries 
to seryants of the State, or, as we say in England, of 
the Crown, who, whilst acting in pursuance of official 
orders, or in fho hona fide attempt to discharge 
official duties, are guilty of acts which in themselves 
are wrongful or unlawful. The extent of thi^ pro¬ 
tection has in France—with which country we are 
for the most part concerned—varied from time to 
time. It was once all but complete; it is now far 
less extensive than it was thirty-six years ago.’^ It 
forms only one portion of the whole system of droit 
administratifi but it is the part of French law to 
which in this chapter I wish to direct particularly the 
attention of students. I must, however, impress 
upon them that the whole body of droit administratifi 
is well worth their study. It has been imitated in 
most of the countries of continental Europe. It 
illustrates, by way of contrast, the full meaning of 
that absolute supremacy of the ordinary law of the 
land—a foreign critic might say of that intense 
legalism—which we have found to be a salient feature 
of English institutions. It also illustrates, by way 
of analogy rather than of contrast, some phases in*the 

it is the similarity as much as the dissimilarity between France and 
England which prompts comparison. The historical glories of French 
arms conceal the important fact that among the great States of 
Europe, France and England have the most constantly attempted, 
though with unequal success, to maintain the supremacy of the civil. 
power against any class which defies the legitimate sovereignty of the 
nation. 

^Or th|n it still is throughout the German Empire. See Dugnit, 
p. 624^note 1. 
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constitutional history of England. For dvoit adrrdnis- 
tratif has, of recent years, been so developed as to 
riicet the requirements of a modern and a democratic 
society, and thus throws light upon one stage at least 
in the growth of English constitufSional law.’ ^ 

Our subject falls under two main heads. The one 
head embraces the nature and the historical growth 
of droit administratlf, and especially of that part 
thereof with w’hich we are chiefly concerned. The 
other head covers a comparison between the English 
rule of law and the droit administratif of France. 

For the term droit administratif English legal 
phraseology supplies no proper equivalent. The 
words administrative law,” which are its most 
natural rendering, are unknown to English judges 
and counsel, and are in themselves hardly intelligible 
without further explanation. 

This absence from our language of any satisfactory 
equivalent for the expression droit administratif is 
significant; the want of a name arises at bottom 
from our non-recognition of the thing itself. In 
England, and in countries which, Uke the United 
States, derive their civilisation from English sources, 
the system of administrative law and the very 
principles on which it rests are in truth unknown. 
This absence from the institutions of the American 
Commonwealth of anything answering to droit 
administratif arrested the observation of Tocqueville 
from the first moment when he began his investiga¬ 
tions into the characteristics of American democracy. 
In 1831 he writes to an experienced French judge 
{rmgistrat), Monsieur De Blosseville, to ask both for 

t' 

1 See pp. 371-378, ijoaf. ; 
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an explanation of the contrast in this matter between Chapter 
French and American institutions, and also for an . 
authoritative explanation of the general ideas {notions 
gendrales) governing the droit adminiMratif of his 
country.^ groiAds his request for information on 
his own ignorance about this special branch of French 
jurisprudence, ?lnd clearly implies that this want of 
knowledge is not uncommon among French lawyers. 

When we know that a legist of Tucqueville’s 
genius found it necessary to ask for instruction in 
the “ general ideas ” of administrative law, we may 
safely assume that the topic was one which, even in 
the eyes of a French lawyer, bore an exceptional 
character, and need not wonder that Englishmen find 
it difficult to appreciate the nature of rules which are, 
admittedly, foreign to the spirit and traditions of 
our institutions. It is, however, this very contrast 
between administrative law as it exists in France, 
and still more as it existed during by far the greater 

A 

^ Tocqueville’s language is so remarkable and bears so closely on 
our topic that it deserves quotation: “ Ce qui m’empkhe h plw, je 
“ V 0 U 8 avou«j dc savoir ce qui se fait mr cm diFerenfs points en Ammqne^ 

“ c'est d’ignorer., d peu prh eomplitementf ce qui exute en France. 

“ Vow savez qw, diea nom, le droit administrntif et le droit civil forment 
“ eomnie deux mondes separes, qui ne vrvent point toujours en paix, mais 
“ qui ne md ni wsez amis ni assez ennemis po^ir se Men connuUre. J'ai 
“ toujours vecu dans Pun et mis fort ignorant de ce qui se passe dans 
‘ PoflJtire. En mime temps que fai senti le hesoin dPad^uerir les nSions 
gindraUs qui me manquent d cet egard, fai pensd^que je ne pouvais 
nUeux faire que de nPadresser d vousJ’- —Tocqueville, (Euvrea GompUtee^ 
vii. pp. 67, 68. 

2 This want of knowledge is explainable, if not justifiable. In , 

1831 Tocqueville was a youth of not more than twenty-six years of 
ag& There were at that date already to be found books on dnAi 
admini^odif written to meet the wants of legal practitioners. But . 
the mass of interestiug constitutional literature represented by the ' 
writings of Laferri^re, Hauriou, Duguit, Jeze, or !^i'th41emy whiehL 
novr eluci^^tes the theory, and traces the history of a particular and 
most carious branch of !l^nch law, had not come into exisfehce. 
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part of the nineteenth century, and the notions of 
equality before the law of the land which are firmly 
established in modern England, that mainly makes 
it worth while to study, not of course the details, but 
what Tocquevillc calls the riotion^gMrales of 5’rench 
droit admimstratif. Our aim should be to seize the 
general nature of administrative law arid the principles 
on which the whole system of droit administratif 
depends, to note the salient characteristics by which 
this system is marked, and, lastly, to make clear to 
ourselves how it is that the existence of a scheme of 
administrative law makes the legal situation of every 
government official in France different from the 
legal situation of servants of the State in England, 
and in fact establishes a condition of things funda¬ 
mentally inconsistent with what Englishmen regard 
as the due supremacy of the ordinary law of the land. 

administratif, or “ administrative law,” has 
ijgejj defined by French authorities in general terms 

! as “the body of rules which regulate the relations 
“of the administration or of the administrative 
“ authority towards private citizens ”; ^ and Aucoc 
in his work on droit administratif his topic 

in this very general language: ® “ Administrative law 
“ determines (1) the constitution and the relations of 
“ th\)se organs of society which arc charged with the 

1 ** On le difjinit ordinairement Vememhk dea rhglea qui rdgtasent Us 
** rapports ds VadministraJtum ou ds Vautcyritd administrative avee Us 
*^eiiayensT —Aucoc, DroU Administratif, i. ». 6. 

* “jVoim prdf&mons dire, pour noire part: he droit adminidratif 
**ddermine: 1*^ la constitution et Us rapports des organes die la sod&i 
“ dMrgds du soin des infArits colleetifs qui font Vobget de Vadmin/istration 
*^pubUque, dest-dirdire des dijfirentes personnificotions de la soddtd, dont ^ 
**l’£!tat est la plus importwnte ; 2"* Us rapports d^ avtoritds wdninistrep- 
’ “ tim> avee Us dtopena.” — JHd. 
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“ care of those social interests (interets collectifs) which Chapter 
“ are the object of public administration, by which ^ 

“ term is meant the different representatives of society 
“ among which the State is the most important, and 
“( 2 ) ^he reliction ctf the administrative authorities 
“ towards the eitizens of the State.” 

These definitibns are wanting in precision, and their 
vagueness is not without significance. As far, how¬ 
ever, as an Englishman may venture to deduce the 
meaning of droit administratif from foreign treatises, 
it may, for our present purpose, be l)est described 
as that portion of French jaw which determines, (i.) 
the position and liabilities of ail State officials, (ii.) 
the civil rights and liabilities of private individuals 
in their dealings with officials as representatives of 
the State, and (iii.) the procedure by which these 
rights and liabilities are enforced. 

An English student will never, it should particu¬ 
larly be noticed, understand this branch of French 
law unless he keeps his eye firmly fixed upon its 
historical aspect, and carefully notes the changes, 
almost amounting to the transformation, which droit 
administratif has undergone between 1800 and 1908, 
and above all during the last thirty or forty years. 

The fundamental ideas which underlie this department 
of French law are, as he will discover, permandht, 
but they have at various times been developed in 
different degrees and in different directions. Hence 
any attempt to compare the administrative law of 
France with our English rule of law will be deceptive 
unless we note carefully what are the stages in the 
law of each country which we bring into comparison* 

If, for instance, we compare the law of England and' 
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the law of France as they stand in 1908, we are 
likely to fancy (in my judgment erroneously) that, 
e.g. in regard to the position or privileges of the 
State and its servants when dealing with private 
citizens, there may be little essential difference 
between the laws of the two countries. It is only 
when we examine the administrative law of France 
at some earlier date, say between 1800 and 1815, or 
between the accession to the throne of Louis Philippe 
(1830) and the fall of the Second Empire (1870), that 
we can rightly appreciate the essential opposition 
between our existing English rule of law and the 
fundamental ideas Avliich lie at the basis of adminis¬ 
trative law not only in France but in any country 
where this scheme of State or official law has obtained 
recognition. 

The modern administrative law of France has 
grown up, or at any rate taken its existing form, 
during' the nineteenth century; it is the outcome of 
more than a hundred years of revolutionary and con¬ 
stitutional conflict.^ Its development may conveni¬ 
ently be divided into three periods, marked by the 
names of the Napoleonic Empire and the Eestoration 
(1800-1830), the Orleanist Monarchy and the Second 
Empire (1830-1870), the Third Republic (1870- 
1908). 

First Period .—Napoleon and the Restoration, 
1800-1830. In the opinion of Frenchmen true droit 
adininistratif owes its origin to the consular constitu¬ 
tion of the Year VIII. (1800) created by i^onaparte 

^ For the history of droit administratif see especially Lafeniete, i. 
(2nd ed,), bk, i. c. i.-iv. pp. 137-301. The Second Re^blic (1848- 
1851) pranced little permanent effect on French administrative law. 
1 have included it in the second of our three periods. 
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after the cowp d'etat of the 18th of Brumaire. Chapter 
But legists,* no less than historians, admit that the 
ideas on which droit admiuistratif rests, may be ^ 
rightly traced back, as they have been by Tocque- 
ville,® tjp the qncien regime \ every feature of Bona¬ 
parte’s governmental fabric recalls some characteristic 
of the ancient mdnarchy; his CoiiscM d'£tat revives 
the Canseil du Hoi, his Prefects are copies of tlie 
royal Intendants. Yet in this instance public opinion 
has come to a right conclusion. It was from Bona¬ 
parte that modern droit administraiif re(*eived its 
form. If he was the restoi-cr of the ancien regime, 
he was also the preserver of the Revolution. What¬ 
ever he borrowed from the traditions of old France 
he adapted to the changed conditions of the new 
France of 1800. M his touch ancient ideas received 
a new character and a new life. He fused too-ether 

o 

what was strongest in the despotic traditions of the 

^ *^Av>s8ihaut que Von remonte dans notre hutoire, dejttm qw des 
“juridiclions regulieres ont ete imtitue'es, on ne tronre -pas d'dpwpiLC les 
“corjDS judieiaires charges d'appUqiicr les lois civiles et criminelles aient 
“ dte en mime temps appclds a sfatuer sur les dij/icnltf'i, en mature d’adminis- 
** tratim publitpie .’*—Lalerriene, i. p. 139, and coiripure ibid, p, 6*40. 

8 “ Ce qui apparaM . . . quand on etudie les paqjenmes administra- 
“ fives, dest Vintervention continuelle du pouvoir administratif dans la 
“ sphhe judiciaire. j/cs Ugistes administrati/s nous disc-nt sans cesse., 

“ que le plus grand vice du gouvernement mterieur de Vanci^m regime etait 
“ que les juges administraient. On pourrait se plaindre*avec autaiitade 
raison iU ce que les administrateurs jugeaitmt. La seule difference est 
“jtteiwotis avons corrigd Vancien rdgime sur le premier ppint, d Vavons 
“ imiii sur le second. Tavais eu jusepda present la simplicity de croire 
“ que ce nous appelons la justice administrative etait une erdaiion de 
“ Napol^n. -Cdest du pur anciou regime conserve ; et le principe qm 
** lore mime qtdil iagit de coiitrat, dest-drdire d’un engagement formel et 
“ rigulihrement pris entre 'un particulier et VEtat, dest A VEtat A juger la 
“ cause, eet asiome, inconnu ches la plupart des natwns modmies, etait 
** tenu pour aussi saerdpar un intendawt de Vancien regime, quHl pourrait 
“ rStre de jours par le personnage qui ressemJbk h plus a celui-la, jt 
*yveux dire unprdfet !*—Tocqueville, (Euvres Computes, vL pp. 221, 222. 
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despotic creed of Jacobinism. Nowhere is this fusion 
"more clearly visible than in the methods by which 
Bonaparte’s legislation and policy gave full expres¬ 
sion to the ideas or conceptions of royal prerogative 
underlying the administrative practice of the anden 
regime^ and emphasised the jealousy'felt in 1800 by 
every Frenchman of the least interference by the law 
Courts with the free action of the government. This 
jealousy itself, though theoretically justified by 
revolutionary dogma, was inherited by the Revolution 
from the statecraft of the monarchy. 

Drou Any one who considers with care the nature of 
the droit administratif of France, or the topics to 
prtaciJiM.® which it applies, will soon discover that it rests, 
and always has rested, at bottom on two leading 
ideas alien to the conceptions of modern Englishmen. 
pj^egcB The first of these ideas is that the government. 
State. and etery servant of the government, possesses, as 
representative of the nation, a whole body of special 
rights, privileges, or prerogatives as against private 
citizens, and that the extent of (^ese rights, privileges, 
or prerogatives is to be determined on principles 
different from the considerations which fix the legal 
rights and duties of one citizen towards another. An 
individual in his dealings with the State does not, 
according l^o French ideas, stand on anything like the 
same footing as that on which he stands in dealings 
with his neighbour,^ 

^ “ Un particulier qui n'ex&mte pas un marchS doit d I’entreprenmr 
“ um mdevnmtd frropmUonnds an gain dont U U prive; le Gods civil Pdtablit 
“ aind. L*administration gid rompt un tel marchd ne doit dHndemnitd 
“gu’en raison de la parte ^owode. (Test la rhgla de lajwrisprvdmee 
“ gdrnmidrative, A moim qua U droit ne dy oppose, die tirnt gue 



DROIT ADMINISTRATIF 


333 


The second of these general ideas is the necessity Chapter 
of maintaining the so-called “ separation of powers ” 
{sdparation des pouvotrs), or, in other words, of 
preventing the government, the legislature, and the’ 

Courts from encroaching upon one another’s province. 

The expression* however, separation of powers, as 
applied by Frencfimen to the relations of the executive 
and the Courts, with which alone we are here concerned, 
may easily mislead. It means, in the mouth of a 
French statesman or lawyer, something different 
from what we mean in England by the “indepen¬ 
dence of the judges,” or tlie like expressions. As 
interpreted by French history, by French legislation, 
and by the decisions of French tribunals, it means 
neither more nor less than the maintenance of the 
principle that while the ordinary judges ought to be 
irremovable and thus independent of the executive, 
the government and its officials ought (whilst acting 
ofiicially) to be independent of and to a great extent 
free from the jurisdiction of the ordinary Courts.^ It 
were curious to follow out the historical growth of the 
whole theory as to the “separation of powers.” It 
rests apparently upon Montesquieu’s Mspt'it des Lois, 


“ c^est-d-dire la collection de tom les ciioyma^ et U irenor jniblicy c'mt-d-dire 
* l^ensemble de tous les corUribuables, doivent passer at;an> le citoyen oy> le 
contribuable isoles, defendant un interSt individuel” —Vivien, tlvdes 
Administffostives, i. pp. 141-142. Tliis was the language of a French 
lawyer of high authority writing in 1853. The particular floctrine 
which it contains is now repudiated by French lawyers. Vivien’s 
however, even though it be no longer upheld, illustrates the 
general view taken in France of the relation between the individual 
and the state. That Vivien’s application of this view is now re¬ 
pudiated, illustrates the change which French drovt adumistnUif and 
the opinion of Frenchmen has undergone during the last fifty-five 
years. • 

“ 1 See Aucoc, DroU Ad^inistratif^ se. 20, 24. 
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of a double misconception; Montesquieu misunder¬ 
stood on this point the principles and ^actice of the 
English constitution, and his doctrine tras in turn, if 
not misunderstood, exaggerated, and misapplied by the 
French statesmen of the Revolution. •Their judgment 
was biassed, at once 1:>y knowledge of the incon- 
yeniences and indeed the gross evils which had 
resulted from the interference of the French “ parlia¬ 
ments” ill matters of State and by the belief that 
these Courts would offer opposition, as they had done 
before, to fundamental and urgently needed reforms. 
Nor were the leaders of French opinion uninfluenced 
by the traditional desire, felt as strongly by despotic 
democrats as by despotic kings, to increase the power 
of the central government by curbing the authority of 
the law Courts. The investigation, however, into the 
varying fate of a dogma which has undergone a 
different development on each side of the Atlantic 
would lead us too far from our immediate topic. All 
that we need note is the extraordinary influence 
exerted in France, and in all countries which have 
followed French examples,by this part of Montesquieu’s 
teaching, and the extent to which it still underlies 
the political and legal institutions of the French 
Republic. 

Character- Xq tho combination of these two general ideas may 
be traced four distinguishing characteristics of French 
administrative law. 


( 1 ) Rights The first of these characteristics is, as the reader 

ofState • 1 1 1 . rt 1 

determtaed Will at ouce perccive, that the relation of the govern- 
ment and its ofiicials towards private citizens must 
' ' be regulated by a body of rules yhich are reality- 
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laws, but which may differ considerably from the laws Chapter 
which govern the relation of one private person to 
another. This distinction between ordinary law and 
administrative law is one which since 1800 has been 
fully recognisgd in France, and forms an essential 
part of French public law, as it must form a part of 
the public law df any country where administrative 
law in the true sense exists.' 

The second of these characteristics is that the ( 2 ) Law 
ordinary judicial tribunals which determine ordinary 
questions, whether they be civil or criminal, between IrSattera^ 
man and man, must, speaking generally, have no con- 
cern whatever with matters at issue between a private admin- 
person and the State, «.e. with questions of adminis- litigation 
trative lavr, but that such questions, in so far as mined by 
they form at all matter of litigation {contentieux £S!J*e*** 
administratif)y must be determined by administrative 
CflUJta-in some way connected with the government 
or the administration. 

No part of revolutionary policy or sentiment was 
more heartily accepted by Napoleon than the con¬ 
viction that the judges must never be allowed to 
hamper the action of the government. He gave 
effect to this conviction in two different ways. 

In the first place, he constituted, or reconstituted, 
tw'o classes of Courts. The one class consisted of 
“judicial” or, as we should say, “common law” 

Courts, They performed, speaking generally, but 
two functions. The one function was the decision of 
disputes in strictness between private persons; this 

I > ' 

> * •. 

^ Of course it is possible that rules of administrative law may exist 
in a countrjj, e.g. in Belgium, where these rules are enforced only by 
the q>]^inaj|r‘Courts. 
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is still deemed by most Frenchmen, a violation of the 
doctrine of the separation of powers, and would have 
allowed the interference mere judges with cases in 
which the interest of the State or its servants was at 
issue. The administrative Courts, on the other hand, 
had, speaking, generally, no direct concern with 
matters which •fell within tlie jurisdiction of the 
judicial tribunals, but when we come to examine 
the nature of the Council of State we sliall find that 
this restriction on the authority ot a l)ody wdiich in 
Napoleon’s time formed part of tlic government itself 
was far less real than the strict limitations imposed 
on the sphere of action conceded to the common 
law Courts. 

Napoleon, in the second place, displayed towards 
the ordinary judges the sentiment of contemptuous 
suspicion embodied in revolutionary legislation. The 
law of 16-24 August 1790^ is one among a score 
of examples which betray the true spirit of the 
Revolution. The judicial tribunals arc thereby for¬ 
bidden to interfere in anyway vvliatever with any 
acts of legislation. Judicial functions, it is laid down, 
must remain separiitc from administrative functions. 
The judges must not, under penalty of forfeiture, 
disturb or in any way interfere with the operations of 
administrative bodies, or summon before tliem admin¬ 
istrative officials on account of anything done by 
reason of their administrative duties. Napoleon had 
imbibed to the utmost the spirit of these enactments. 
He held, as even at a much later date did all persons 
connected with the executive government, that “ the 
“ judges are the enemies of the servants of the State, 

. * ^ Tit. ii. arts. 11-13. 


Chapter 

xn. 
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“ and tliat there is always reason to fear their attempts 
“ to compromise the public interests by their male- 
“ volent, or at best rash, interference in the usual 
“ course of government business.” ^ This fear was 
during the Empire, at any rate, assuredly groundless. 
Administrative officials met with no resistance from 
the Courts. After the Revolution the judges exhibited 
boundless humility and servile submission, they 
trembled before the power and obeyed the orders, often 
insolent enough, of the government.® It is difficult, 
however, to sec liow in the days of Napoleon the 
ordinary judges could, whatever their courage or bold¬ 
ness, have interfered with the conduct of the govern¬ 
ment or its agents. They are even now, as a rule, 
without jurisdiction in matters which concern the 
State. They have no right to determine, for instance, 
the meaning and legal effect in case it be seriously 
disputed of official documents, as, for example, of a 
letter addressed by a Minister of State to a sub¬ 
ordinate, or by a general to a person under his 
command. They are even now in certain cases with¬ 
out jurisdiction as to questions arising between a 
private person and a department of the government. 
In Napoleon’s time ® they could not, without the con- 

P “ On a Vmfluence de ce prejuge dominant chez les gouvernants, 
“ dans Vadministrafi-on d mdme chez la plu^Hirt des jurisconsulteSf gue Ics 
** agents judiciaires sunt les euneiiiis des agents administratifst qu’il y 

a^toujours d craiiulre Imrs teniatives de compromdtre la chose publigue 
“ pnf Uur intervention—malveillante on tout au moins incomid^ee-'-^^ns 
“ la nuvrche normale de Vadministration ”—J42e (ed, 1904), p. 139. 

^ “ Im agents administratifs, dam leur arUtraire veritahlemmt inoui) 
“ ne recontrerent aucune resistance chez les agents judidaires. Ceux-d, 
“ aprhs la Hovolution, out montre une hmnilitd sans limdte et une sounrn- 
“ sio7t servile. (Jest en trenddant gvlils unt tonjours ohei avx ordres 
** parfem insolents du Gomemement." —.T^xe, p. 128. 

* See Gouatitution of Yeai- VIII., art. 76, p. 343, poJ^l 
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sent of the government, have entertained criminal or Chapter 
civil proceedings against an official for a wrong done 
or a crime^ committed by such official in respect of 
private individuals when acting in discharge of his 
official dutigs. The incompetence, however, of the 
judicial Courts did not mean, even under Napoleon, 
that a person fnjured by an agent of the government 
was without a remedy. He might bring his grievance 
before, and obtain redress from, tlie administrative 
tribunals, fe. in substance the Council of State, or 
proceedings might, wlicre a crime or a wrong was 
complained of, be, with the permission of tlie govern¬ 
ment, taken before the ordinary Courts. 

Tbe co-cxistencc of judicial Courts and of adminis- ( 3 ) con- 
trative Courts results of necessity in raising questions 
of jurisdiction. Ay for example, in some judicial 
Court claims damages against X for a breach of 
contract, or it may be for what we should term an 
assault or false imprisonment. X’s defence in sub¬ 
stance is-that he acted merely as a servant of the 
State, and that the case raises a point of adminis¬ 
trative law determinable only by an administrative 
tribunal, or, speaking broadly, by the Council of 
State. The objection, in short, is that the judicial 
Court has no jurisdiction. How is this dispute to 
be decided? The natural idea of an Englishman 
is that the conflict must be determined by the 
judicial Courts, i.e. the ordinary judges, for that 
the judges of the land are the proper authorities to 
define the limits of their own jurisdiction. This 
view, which is so natural to an English lawyer, is 
radically opposed to the French conception of the 
separatidn of powers, since it must, if systematically 
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PartiL carried out, enable the Courts to encroach on the 
province of the administration. It contradicts the 
principle still recognised as valid by French law 
that administrative bodies must never be troubled 
in the exercise of their functions by any act 
whatever of the judicial power;' nor can an 
Englishman, wlio recollects the cas^s on general 
warrants, deny that our judges have often inter¬ 
fered with the action of the administration. The 
worth of Montesquieu’s doctrine is open to ques¬ 
tion, but if his theory be sound, it is clear that 
judicial bodies ought not to be allowed to pro¬ 
nounce a final judgment upon the limits of their own 
authority. 

Under the legislation of Napoleon the right to 
determine such questions of jurisdiction was in 
theory reserved to the head of the State, but was 
in effect given to the Council of State, that is, to 
the highest of administrative Courts. Its authority in 
this matter was, as it still is, preserved in two different 
ways. If a case before an ordinary or judicial Court 
clearly raised a question of administrative law, the 
Court was bound to see that the inquiry was referred 
to the Council of State for decision. Suppose, how¬ 
ever, the Court exceeded, or the government thought 
tha^ it exceeded, its jurisdiction and trenched upon 
the authority of the administrative Court, a 
prefect, who, be it remarked, is a mere government 
official, could raise a conflict, that is to say, could, by 
taking the proper steps, insist upon the question of 
jurisdiction being referred for decision to the Council 
of State. We can hardly exaggerate the extent of 

^ See Aucoc, .Drott Admirmtratif^ s. 24. 
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the authority thus conferred upon the Council. It Chapter 
had the right to lix the limits of its own power, 
it could yi effect take out of the hands of a 
judicial Court a case of which the Court was already 
seised.' • 

The fouifth and most despotic characteristic of ( 4 ) Protec- 
droit admimstratif in its tendency to protect® Sfflciais. 
from the supervision or control of the ordinary law 
Courts any servant of the State who is guilty of an 
act, however illegal, whilst acting in hona Jide obedi¬ 
ence to the orders of his superiors and, as far as 
intention goes, in t]i(‘- mere discharge of his official 
duties. 


Such an oliicial enjoyed from 1800 till 1872 a 
triple protection (garantic des fonctionnaires). 

In the first place, he could not be made respon¬ 
sible before any Court, whether judicial or adminis¬ 
trative, for the performance of any act of State 
[acte de gouvememant). 

The law of France has filways recognised an 
indefinite class of acts, i.e. acts of State, which, as 
they concern matters of high policy or of public 
security, or touch upon foreign policy or the execu¬ 
tion of treaties, or concern dealings with foreigners, 
must be left to the uncontrolled discretion of the 


Act of 
State. 


^ Up to 1828 it was possible to raise a conflict {elever un conjUt) in 
any criminal no less than in any civil case'. Nor is it undeserving of 
notice tliat, whilst a conflict could be raised in order to prevent a 
judicial Court from encroaching on the sphere of an administrative 
Court, there was in Napoleon's time and still is no legal means for 
raising a conflict with a view to prevent an administrative Court from 
encroaching on the sphere of a judicial Court. 

® This protection of oflicials may be displayed in parts of French 
law {e.g. Code Penal, art. 114) which do not technically belong to droit 
admi/nistmtift hut it is in reality connected with the whole system of • 
administrative law. 
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Obedience 
to orders. 


government, and ]ie quite outside the jurisdiction 
of any Court whatever. What may be the exact 
definition of an act of State is even no^, it would 
appear in France, a moot point on which high 
authorities are not entirely agreed. It. is thei:efore 
impossible for any one but a French lawyer to 
determine vljat are the precise qualities which 
turn conduct otherwise illegal into an act of 
State of which no French Court could take cognis¬ 
ance. Of recent years the tendency of French 
lawyers has certainly been to narrow down the sense 
of an ambiguous term which lends itself easily to the 
justification of tyranny. We may feel sure, however, 
that during the Napoleonic era and for long after¬ 
wards any transaction on the part of the government 
or its servants was deemed to be an act of State 
which was carried out hona fide with the object 
of furthering the interest or the security of the 
country. 

Ill the second place, the French Penal Code, Art. 
114,^ protected, as it still protects, an ofiicial from 
the penal consequences of any interference with the 
personal liberty of fellow citizens when the act com- 

^ “ Art. 114. Lonqv^m fonctionnaire ‘public^ un agent ou un 
\G<mvememehtf aura ordimne ou fait quelqm acte arMtrairei et 
“ aitentatoire eoit d la liberte individiielle, soil aux droits ewiques d}un 
“ ou de plnsieurs dtrnjmt, soit d la Gharte, il sera condarmd d la peine de 
“ la degradation civique. 

“ m nectnmoins il justijie qu*il a agi par ordre de ses sup^rieurs pow 
“ des objets du ressort de ceux-d, sur lesquels il leur itait dd obSssance 
hierarchique, il sera exempte de la peine, laquelle sera, dam ce cos, 
** appliqu^e seuUm&fd aux supeneurs qui auront donnd Pordref'-^Code 
Penal, art, 114; and Garmon, Code Pdnal annotd, p. 2^46. With this read 
Garmon, Code Penal, arts. 34 and S7, compare Code dPinstruction crimimlle, 
art 10; Duguit, Manuel, pp. 624-627, and generally Bugi^it, UJitat. 
ch. V, a -lO, pp. 615-634. 



DROIT ADMINISTRATIF 


343 


plained of is done under blie orders of his official 
superior.’^ * 

In the third place, under the celebrated Article 75 ^ 
of th5 Constitution of the Year VIIL, i.e, of 1800, no 
official couldj^ without the permission of the Council 
of State, be •j)rosecuted, or otherwise be proceeded 
against, for au^ act done in relation to his official 
duties. 

The protection given was ample. Article 75 reads 
indeed as if it applied only to |)rosecutions, but was 
construed by the Courts so as to embrace actions 
for damages.® Under the Napoleonic Constitution no 
servant of the State, whether a prefect, a mayor, or 
a policeman, whose conduct, liowever unlawful, met 
with the approval of the government, rjin any real 
risk of incurring punishment or of paying damages for 

^ None but a French criminalist can pronounce witli anything like 
certainty on the full effect of Art. 114, but Gari^on's comment thereon 
(God.& Penal, pp. 245-255) suggests to an English lawyer that an 
offender who brings himself within the exemption mentioned in the 
second clause of the Article, though he may he found guilty of the 
offence charged, cannot be punished for it under Art. 114, or any 
other Article of the Penal Code, and that Art. Ill protects a very 
wide class of public servants. (See Garmon, comment nnder bends D 
and E, pp. 249-252, and under G, ]>. 253, and para. 100, p. 254. 
Read also Duguit, Manuel, ss. 75-77, especially pp. 504, 527 ; Duguit, 
pp. 616-634.) 

It is difficult for an Englishman to understand how und%p the 
Code Penal a prefect, a policeman, or any other servant of the State, 
acting hanafide under the orders of his j)roper official superior, can be 
in danger of punishment tor crimes such as assault, unlawful imprison* 
ment, and the like, 

2 “ Les agents An Qouvemement, autres que les miimtres, ne peuvent Hre 
“ poursmms pour des fails relatifs d lears foncHons, qu*en vertu d’une 
“ decision du conseil d'etat: en ce cas, la ponrswUe a lieu devant les 
tribumux ordinaires ."—Duguit and Monnier, Les Cov^Htutions de la 
France (deuxifeme ed.), p. 127. 

® See Jacquelin, Les Principes Dominants du Contentieux Adminis- 
tratif, p. 127- 


Chapter 

xn. 
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any act which purported to be done in discharge of 
his official dhties. 

The effect practically produced by th<}. four charac¬ 
teristics of droit administratif^ and' especially the 
amount of the protection provided for officials. acting 
in obedience to the orders of their supt-riors, depends 
in the main on the answer to one 'question: What 
at a given time is found to be the constitution and 
the character of tlic Council of State ? Was it then 
under Napoleon a law Court administering judicially 
a particular branch of French law, or was it a 
department of Lire executive government ? The 
answer is plain. The Council, as constituted or 
revived by Uonaparte, was the very centre of his 
whole governmental fabric. It consisted of the most' 
eminent administrators whom Napoleon could gather 
round him. The members of the Council were 
entitled and were bound to give the supreme ruler 
advice. The Council, or some of the Councillors, 
took part in affiiirs of all descriptions. It is hardly 
an exaggeration to say that, subject to the absolute 
will of Napoleon, the members of the Council con¬ 
stituted the government. They held office at his 
pleasure. The Councillors dealt with policy, with 
questions of administration, with questions of adminis- 
tjative law. Iir 3 800 it is probable that adminis¬ 
trative suits were not very clearly separated from 
governmental busine.ss. The Council, moreover, even 
when acting judicially, was more of a Ministry than 
of a Court, and when the Council, acting as a Court, 
had given its decision, or tendered its advice, it 
possessed no means for compelling the executive to 
give effect to its decisions. As a matter of S,ct, years 
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have sometimes elapsed before the executive of the 
day has thought fit to put the judgments of the 
Council into/orce, and it was not till 1872 that its 
decisions acquired by ]aw the character of real judg¬ 
ments. , It was, moreover, as we have already pointed 
out, originally the final Conflict-Court. It had a right 
to determine wfiether a given case did or did not 
concern administrative law, and therefore whether it 
fell within its own jurisdiction or within the juris¬ 
diction of the ordinary Courts. Thus the state of 
things which existed in France at the beginning of 
the nineteenth century bore some likeness to what 
would be the condition of affairs in England if there 
were no, or little, distinction between the Cabinet as 
part of the Privy Council and the Judicial Committee 
of the Privy Council, and if the Cabinet, in its 
character of a Judicial Committee, determined all 
questions arising between the government on the 
one side, and private individuals on the other, and 
determined them with an admitted reference to con¬ 
siderations of public interest or of political expediency. 
Nor was any material change produced by the fall of 
Napoleon. The restored monarchy eagerly grasped 
the prerogatives created by the Empire. There was 
even a sort of return to the unrestrained arbitrariness 
of the Directory. It was not until 1828, that*is,, 
within two years of the expulsion of Charles X., that 
public opinion enforced some restriction on the 
methods by which the administrative authorities, i.e. 
the government, invaded the sphere of the judicial 
Courts. 

There are two reasons why it is worth while to 
study wilh care the droit administratif of our first 


Chapter 

XII. 
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period. The administrative law of to-day has been 
built up on the foundations laid by Napoleon. The 
Courts created by him still exist; their jurisdiction 
is still defined in accordance, in the main, with the 
lines which he laid down. True it is that machinery 
invented to support a scheme of rational absolutism 
has in later times been used by legists and reformers 
for the promotion of legal liberty. But it is a fact 
never to be forgotten that the administrative law 
of France originated in ideas which favour the pre¬ 
rogatives of the government as the proper defence 
for the interest of tlie nation. 

Second Period .—The Orleans Monarchy and the 
Second Empire 1880-1870.^ 

This period deserves the special attention of 
English students. Napoleonic Imperialism was 
absolutism; the Restoi’ation was reaction; neither 
admits of satisfactory comparison with any govern¬ 
mental system known to modern England. The 
forty years, on the other hand, which intervened 
between the expulsion of Charles X. and the fall of 
Napoleon Ilf., though marked by three violent 
changes — the Revolution of 1848, the coup dJkat 
of 1851, the overthrow of the Second Empire in 1870 
—^form, as a whole, a time of civil order. During 
thbso forty years France was, with the exception of 
not more than six months, governed under the 
established In w of the land. An age of peaceful 
progress gives an opening for illuminative comparison 
between the public law of France and the public law 

^ Little account need be taken of the Second Republic, 1848-1861. 
Its legislative reforms in administrative law did not<‘OU^ive its brief 
and troubled duration. 
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of England. This remark is particularly applicable Chapter 
to the reign of Louis Philippe. He was, in the eyes 
of Englishmen, above all things, a constitutional 
king.^ His Parliamentary* ministries, his House of 
peers, and his Jlouse of deputies, the whole frame* 
work and the very spirit of his government, seemed 
to be modelled djpon the constitution of England; 
under his rule the supremacy of tlio ordinary law of 
the land, administered by the ordinary law Courts, 
was, as Englishmen supposed, as s«;ciii’eJ 3 ' established 
in France as in England. They learn with surprise, 
that during the whole of these forty years few, if 
any, legislative or Parliamentary reforms^ touched 
the essential characteristics of drwi administratif 
as established by Napoleon. It remained, as it 
still docs, a separate body of law, dealt with by 
administrative Courts. With this law the judicial 
Courts continued to have, as they still have, 
no concern. The introduction of Parliamentary 
government took from the Council of State, during 
the reign of Louis Philippe, many of its political 
functions. It remained, however, as it docs to-day, 
the great administrative Court. It preserved what 
it does not now retain,® the right to define the juris¬ 
diction of the judicial Courts. Servants of the State 

1 His accession to tlie throne was aided by an obvious, but utterly 
superficial, analogy between the course of the English Kevolutiou in 
the seventeenth century and of the great French Revolution in the 
eighteenth and nineteenth centuries. Louis Philippe, it was supposed, 
was exactly the man to perform in France the part which William III. 
had played in England, and close the era of revolution. 

a lt‘ was, however, gradually reformed to a great extent by a 
process of judicial legislation, %.«. by the Council of Slate acting in the 
spirit of a law Court. 

* See as to present Conflict-Court, p. 360, post. 
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remained in possession of every prerogative or privi¬ 
lege ensured to them by custom or by Napoleonic 
legislation. Droxl administratif^ in short, retained 
till 1870 all its essential features. That this was so 
is apparent from two considerations — 

Firat. The Council of State never, during the 
period with which we are concerned, became a 
thoroughly judicial body. 

This indeed is a point on which an English 
critic must speak with some hesitation, lie will 
remember how easily a Frenchman, even though 
well acquaintetl with England, might at the present 
moment misinterpret the working of English in* 
stitutions, and imagine, for instance, from the 
relation of the Lord Chancellor to the Ministry, 
that the Cabinet, of which the Chancellor is always 
a member, could influence the judgment given in an 
action entered in the Chancery Division of the High 
Court, whereas, as every Englishman knows, centuries 
have passed since the Lord Chancellor, when acting 
as a judge in Chancery, was in the slightest degree 
guided by the interest or the wishes of the Cabinet. 
An English critic will also remember that at the 
present day the Council of State commands as profound 
respect as any Court in France, and stands in popular 
Estimation on a level with the Court of Cassation— 
the highest of judicial tribunals—and further, that the 
repute of the Council has risen during every year since 
1830. Yet, subject to the hesitation which becomes 
any one who comments on the working of institutions 
which are not those of his own country, an English 
lawyer must conclude that between 1830 and 1870 
the Council, while acting as an administrative 
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tribunal, though tending every year to become Chapter 
more and more judicialised, was to a considerable 
extent an official or governmental body, the members 
of which, when acting in the discharge of quasi¬ 
judicial functiops, were likely to be swayed by 
ministerial or official sentiment. This assertion does 


not imply that l5ie Council, consisting of persons 
of the highest eminence and character, did not aim 
at doing or did not constantly do justice. What is 
meant is that the Coimcil’s idea of justice was not 
likely to be exactly the same as that entertained by 
judicial or common law Courts. 

Scco7idly. The legal protection of officials suffiei'cd Nodimimi- 
no diminution. SionT 

No man could be made liable before any Court 
whatever for carrying out an act of State {acte 
de gouvermnieiit)} And under the rule of Louis 
Philippe, as under the Second Empire, wide was the 
extension give^i, both in theory and in practice, to 
this indefinite and undefined expression. 

In 1832 the Duehesse de Berry attempted to 
raise a civil war in La Vendee. She was arrested. 


The king dared not let her leave the country. 
He would not put on trial the niece of his wife. 
Republicans and Legitimists alike wished her to be^ 
brought before a law Court. The one class desir^ 
that “Caroline Berry” should be treated as an 
ordinary criminal, the other hoped to turn the Duchess 
into a popular heroine. The case vras debated in 
Parliament again and again. Petitions demanded 
that she should either be set at liberty or brought 
before a^ jury. The government refused to take 


^ See p. 341, ante. 
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Part 11 . either course. She was detained in prison until 
private circumstances deprived her both of credit and 
of popularity. She was then quietly^ shipped off to 
Sicily. The conduct of the goveniment, or in fact 
of tile king, was illegal from beginning ^ to end. 
The Ministry confessed, through' the mouth of 
Monsieur 'riders, that the law had‘been violated. A 
vote of the Chamber of Deputies—not be it noted an 
act of legislation—supplied, it was held, full justi¬ 
fication for a breach of the law.^ This w^as the kind 
of authority ascribed in 1832 by the constitutional 
Ministers of a constitutional monarch to an act of 
State. This most elastic of pleas was, it would 
seem, the excuse or the defence for the dealings of 
Napoleon III. wdth the property of the Orleans 
family; nor is it easy to believe that even as late 
as 1880 some of the proceedings against the un¬ 
authorised congregations were not examples of the 
spirit which places an act of State above the law 
of the land. 

'fhe Penal Code Article 114,^ protecting from 
punishment, though not from legal condemnation, an 
agent of the government who though he committed 
a crime acted in obedience to the commands of his 
4 )fiicial superiors, remained, as it still remains, in 
ftfll force. 

Tlie celebrated Article 75 of the Constitution of 


^ “ M. Tillers, dams la seance dn 20 juin, amua Kaidement tond ee 
“ quHl y avait eu d'Hleyal dam I’arrestation, la detention, la mise en 
“ Uh&rte de la ductmse; e’etnit d la Chambre, d decider si Uon amit agi 
“ dans Vinterdt Imn entendu da mint public. La Chambre passa 4 
“ Vordre du jmr'* —Grc^oire, Histoire de France, i. p. 364. See also 
ibid. pp. 292-308, 350-364. .** , 

2 See p. 342, note 1, ante. 
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the Year VIII./ which made it impossible to take Chapter 
legal proceediugs for a crime or a wrong against 
any official without the permission of tlie Council of 
State, which *surcly in this case must have acted in 
accordance with the government of tlie day, still 
stood uhrepealad. 

Public opinio*! refused to regard the Council as 
a judicial tribunal, and condemned the protection 
extended to official wrongdoers. Hear on this point 
the language of Alexis dc Tocquevilic : 

“ In the Year VTTI. of the French TIcpublic a 
“ Constitution was drawn up in which the following 
“clause was introduced: ‘Art. 75. All the agents 
“ of +ho government below the rank of ministers can 
“only be prosecuted^ for otfcncos relating to their 
“ several functions by virtue of a decree of the Con- 
“ sell d’Etat; in which case the prosecution takes 
“ place before the ordinary tribunals.’ This clause 
“ survived the ‘Constitution de I’An VIII.,’ and it is 
“ still maintained in spite of the just complaints of 
“ the nation. I have always found the utmost diffi- 
“ culty in explaining its meaning to Englishmen or 
“ Americans. They were at once led to conclude 
“ that the Conseil d’Etat in France was a great 
“tribunal, established in the centre of the king- 
“ dom, which exercised a preliminary and somewhat 
“ tyrannical jurisdiction in all political causes. But 
“ when I told them that the Conseil d’Etat was not 
*“ a judicial body, in the common sense of the term, 

“but an administrative council composed of men 

1 See p. 343, anit. 

2 This term was extended hy legal decisions so as to cover actions 
for damages. See .lacquelin, Les Prindpes Domimtiis du Cwitentieux 
AdminUtrat^f p. 127. 
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Paxtn. “dependent on the Crown, so that the King, after 
“ having ordered one of his servants, called a Prefect, 

“ to commit an injustice, has the power of commahd- 
“ ing another of his servants, called a 'Councillor of 
“ State, to prevent the former from being punished; 

“ when I demonstrated to them that the citizen who 
“ has been injured by the order of»’the sovereign is 
“ obliged to solicit from the sovereign permission to 
“ obtain redress, they refused to credit so flagrant an 
“ abuse, and were tempted to accuse me of falsehood 
“or of ignorance. It frequently happened before 
“ the Revolution that a Parliament issued a warrant 
“ against a public officer who liad committed an 
offence, and sometimes the proceedings were stopped 
“ by the authority of the Crown, which enforced 
“ compliance with its absolute and despotic will. ^ It 
“ is painful to perceive how much lower we are sunk 
“ than our forefathers, since we allow things to pass 
“ under the colour of justice and the sanction of the 
“ law which violence alone could impose upon them,*" ^ 

This classical passage from Tocquoville’s Deimcracy • 
in America was published in 1835, when, at the. 
age of 30, ho had obtained a fame which his friends 
compared to that of Montesquieu. His estimate of 
droit adminisiratif assuredly had not changed when 
toSvards the end of his life he published L'Anden 
Reglrm et la RevolutioUf by far the most powerful 
and the most mature of his works. 

“ We have, it is true,” he writes, “ expelled the 
“judicial power from the sphere of government into 
“ which the ancien regime had most unhappily allowed 

^ A. <le Tocqueville, Democracy in Americoh, i. (trapslation), p. 101; 
CEnvrea GomjtUtea, i. pp. 174, 175. 
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** its introduction, but at the very same time, as any 
“ one can see, the authority of the government has 
“gradually been introducing itself into the natural 
“ sphere of *the Courts, and there we have suffered 
“ it to remain as if the confusion of powers was not 
“ as dhngeroug if it came from the side of the govern- 
“ ment as if it «ame from the side of the Courts, or 
“ even worse. For the intervention of the Courts of 
“ Justice into the sphere of government only impedes 
“ the management of business, whilst the intervention 
“ of government in the administration of justice 
“ depraves citizens and turns them at the same time 
“ both into revolutionists and slaves.” ^ 

- These are the words of a man of extraordinary 
genius who well knew French history, who was well 
acquainted with the France of his day, who had for 
years sat in Parliament, who at least once had been a 
member of the Cabinet, and to whom the public life of 
his own country was as well known as the public life 
of England 'to Macaulay. Tocqueville’s language may 
» bear marks of an exaggeration, explainable partly by 
' his turn of mind, and partly by the line of thought 
which made him assiduously study and possibly 
overrate the closeness of the connection between 
the weaknesses of modern democracy and the vices 
cf the old monarchy. Be this as it may,* he 

1 « iVotw awns, rX fst wat, chassi la justice de la siiKhe adimnit-trative 
“oA Pitnden regime Vamift lawee dtntToduue Joit indAment; mats dam 
**U rntm tempSf comme on le voU, k gomernmerii s'inttoduisait mns 
“csiss dam la s^hXre ncdurelk de la jv^tiee, ef nous Vy avons laisse: 
domme si la ^fusion dee pouvoirs n'etait pas aussi dangereuse de cs 
que de Va/ukSy d mSme pire; car IHnterverition de la justve dans 
** Vadminislration ne null qu^aux affaires, tandis que VtrUervention de 
** Vadmini^raiion dans la justice ddpravs les hommts et tend d ks rendre 
d la fm revolutionmires et servilesJ* —ToeqaevilU, DAncUn 
Bdgme et la^Ikvolution, septitnie Edition, p. 81. 

2 A 
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PartiL assuredly expressed the educated opinion of h'ia 
time. A writer who has admirably brought into 
view the many merits of the Council of State and 
the methods by which it has in matters" of adminis¬ 
trative litigation acquired for itself more and more 
of a judicial character, acutely notes, that till the 
later part of the nineteenth century the language 
of everyday life, which is the best expression of 
popular feeling, applied the terms “ courts of justice ” 
or “justice ” itself only to the judicial or common law 
Courts.^ What stronger confirmation can be found 
of the justice of Tocqucville’s judgment for the time 
at least in which he lived ? 

Effect of We can now understand the way in which from 
SlSmV existence of a droit administratif 

of Frencr^ affected the whole legal position of French public 
officials, servants, and rendered it quite different from that 
of English officials. 

Persons in the employment of the government, 
who formed, be it observed, a more important part of 
the community than do the whole body of English 
civil servants, occupied in France a situation in some 
respects resembling that of soldiers in England. For 
the breach of official discipline they were, we may 
safely assume, readily punishable in one form or 
another. But if like English soldiers they were 
subject to official discipline, they enjoyed what even 
soldiers in England do not possess, a very large 
amount of protection against proceedings before the 
judicial Courts for wrongs done to private citizens. 
The position, for instance, of say a prefect or a 
policeman, who in the over-zealous discharge of his 

' p. 138, note 1. 
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duties liad broken the law by committing an assault 
or a trespass, was practically unassailable. He might 
plead that the wrong done was an act of State. If 
this defence would not avail him he might shelter 
himself behind Article 114 of the Penal Code, and 
thus 'escape not indeed an adverse verdict but the 
possibility of •punishment. But after all, if the 
Ministry approved of his conduct, he had no need 
for legal defences. He could not, without the assent 
of the Council of State, be called upon to answer 
for his conduct before any Court of law. Article 75 
was the palladium of official privilege or irresponsi¬ 
bility. Nor let any one think that this arm of 
defence had grown rusty with time and could not 
in practice be used. Between 1852 and 1864 there 
were 264 applications for authorisations under Article 
75 to take proceedings against officials. Only 34 were 
granted, or, in other words, 230 were refused.* The 
manifest injustice of the celebrated Article had been 
long felt. Even in 1815 Napoleon had promised its 
modification. 

Third Period .—The Third Republic—1870-1908. 

Within two years from the fall of the Second 
Empire public opinion insisted upon three drastic 
reforms in the iidministrative or official law of France. 

On the 19th of September 1870 Article 75^ was 
repealed. 

It had survived the Empire, the Restoration, the 
Orleans Monarchy, the Republic of 1848, and the 
Second Empire. The one thing which astonishes an 

^ See Jacquelin, hu Principes Dominants du Contentiem Adminis- 
tratifj p. 364. 

It is worth notice that the principle of Article 75 was, at any rate 
till late1y,*recogniBed in more than one State of the German Empire. 
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Ptot n. English critic even more than the length of time 
~ during which the celebrated Article had withstood 
every assault, is the date, combined with the method 
of its abolition. It was abolished on the 19th of 
September 1870, when the German armies were press¬ 
ing on to Paris. It was abolished by a Government 
which had come into office through a*Q insurrection, 
and which had no claim to actual power or to moral 
authority except the absolute necessity for protecting 
France against invasion. It is passing strange that a 
provisional government, occupied with the defence of 
Paris, should have repealed a fundameiital principle of 
French law. Of the motives which led men placed 
in temporary authority by the accidents of a revolu¬ 
tion to carry through a legal innovation which, in 
appearance at least, alters the whole position of French 
officials, no foreign observer can form a certain opinion. 
It is, however, a plausible conjecture, confirmed by 
subsequent events, that the repeal of Article 75 was 
lightly enacted and easily tolerated, because, as many 
lawyers may have suspected, it effected a change 
more important in appearance than in reality, and 
did not after all gravely touch the position of French 
functionaries or the course of French administration.^ 

A circumstance which fills an English lawyer with 
further amazement is that the repeal of Article 75 

1 For some confirmation of tbis view, see Aucoc, Droit Adminislratify 
89. 419-426 ; Jac(]^aelin, Juridiction Adminidrativet p. 427 ; Laferrierc, 
L bk. iii ch. vii. ^ 

The admi»ion, however, involved in the repeal of Artiole 76 of 
the general principle that officials are at any rate prirM fade liable 
for illegal acts, in the same way as private persons, marks, it is said 
by competent authorities, an important change in th| public opinion of 
^ f^ce,' and is one amoi^ other signs of a tendency ^to kok with 
4^lDUsy on the power of the State, _ . 
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became, and still without any direct confirmation by CJhaptw 
any legislative assembly remains, part of the law of 
the land. ,Here we come across an accepted principle 
of French constitutional law which betrays the im¬ 
mense authprity conceded both by the law and by 
the public dpinion of France to any do facto and 
generally acce]pted government. Such a body, even 
if like the provisional government of 1848 it is called 
to office one hardly knows how, by the shouts, of a 
mob consisting of individuals whose names for the 
most part no one now knows afc all, is deemed to 
possess whilst it continues in power the fullest legisla¬ 
tive authority. It is, to use French terms, not only 
a legislative but a constituent authority. It can 
issue decrees, known by the technical name of decree 
laws {decrets lois),^ which, until regularly repealed by 
some person or body with acknowledged legislative 
authority, are often as much law of the land as any 
Act passed with the utmost formality by the present 
French National Assembly. Contrast with this ready 
acceptance of governmental authority the view taken 
by English Courts and Parliaments of every law passed 
from 1642 to 1660 which did not receive the Royal 
assent. Some of them were enacted by Parliaments 
of a ruler acknowledged both in England and in many 

^ S«e for tho legal doctrine and for examples of such decree laws, 

Duguit, Manitelf pp. 1037, 1038 ; Moieau, Le Ri-glement Administrati/^ 
pp. 103, 104. Such decree laws were passed by the provisional govern¬ 
ment between the 24th of Feliruary and the 4th of May 1848; by 
Louis Napoleon between the coup ddetat of Snd December 1851 and 
20th March 1852, that is, a ruler who, having^y a breach both of the 
law of the land and of his oaths usurped supreme power, had not as 
yet received any recognition by a national vote; and lastly, by the 
Government of National Defence between 4th September 1870 and 
12th Februaigr 1871, that is, by an executive which might in strictness 
be called a government of necessity. 
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foreign countries as the head of the English State; 
the Protector, moreover, died in peace, and was 
succeeded without disturbance by his sod Kichard. 
Yet not a single law passed between the' outbreak of 
the Eebellion and the Restoration is »to be found 
in the English Statute Book. Thfe scrupulous 
legalism of English lawyers acknowledged in 1660 
no Parliamentary authority but that Long Parliament 
which, under a law regularly passed and assented 
to by Charles I., could not be dissolved without 
its own consent. A student is puzzled whether 
most to admire or to condemn the sensible but, 
it may be, too easy acquiescence of Frenchmen in 
the actual authority of any de facto government, 
or the legalism carried to pedantic absurdity of 
Englishmen, who in matters of statesmanship placed 
technical legality above those rules of obvious ex¬ 
pediency which are nearly equivalent to principles of 
justice. This apparent digression is in reality germane 
to our subject. It exhibits the different light in which, 
even in periods of revolution, Frenchmen and English¬ 
men have looked upon the rule of law. 

The strange story of Article 75 needs a few words 
more for its completion. The decree law of 19th 
September 1870 reads as if it absolutely subjected 
officials accused of any breach of the law to the juris¬ 
diction of the judicial Courts, This, moreover, was in 
fact the view taken by both the judicial and the 
administrative Courts between 1870 and 1872.* 
But judicial decisions can in France, as elsewhere, 
frustrate the operation of laws which they cannot 

^ See in support of this viev, Jacquelin, Les PrindpeB J)<m%mnU 

Contmtvnia Admimstmtif, pp. 127-144. 
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repeal. After 1870 proceedings against officials, and chapter 
officials of all ranks, became frequent. This fact is 
noteworthy.. The government wished to protect its 
own servants. It brought before the newly con¬ 
stituted ConfUct-Court' a case raising for reconsidera¬ 
tion the effec*!; of the decree law of 19 th September 
1870. The Court held that, though proceedings 
against officials might be taken without the leave 
of the Council of State, yet that the dogma of* the 
separation of powers must still be respected, and 
that it was for the Conflict-Court to determine 
whether any particular case fell within the juris¬ 
diction of tlie judicial Courts or of the administrative 
Courts, that is in eflect of the Council of State.^ The 
principle of this decision has now obtained general 
acceptance. Thus a judgment grounded on that 
doctrine of the separation of powers which embodies 
traditional jealousy of interference by ordinary judges 
in affairs of State has, according at any rate to one 
high authority, reduced the effect of the repeal of 
Article 7 5 almost to nothing. “ To sum the matter 
up,” writes Duguit, “ the only difference between the 
actual system and that which existed under the 
Constitution of the Year VIII. is that before 1870 the 
prosecution of State officials was subject to the 
authorisation of the Council of State, whilst to-day it 
is subject^to the authorisation of the Conflict-Court."* 

' See p. 360, pos#. 

^ See Pelleti^s Gaae^ decided 26th July 1873 j and in support of an 
interpretation of the law which has now received general approval, 
Laferrihre, i.,pp. 637-654; Berth4lemy, p, 65; Duguit, Manuel, a. 

67, pp. 463, 464 ; J^ze, pp. 133-135. 

* “ FinaUment la seule Mff&enee entre le syethne actuel ei celui de la 
“ conAtiiuiyyn *de Van VUL, dest qu*avant 1870 la pmirsuite conhe fes- , 

“ fonetionnairea dtait subordomnde d VautoHsation dit Oonseil (Plifat, et 
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(8) Crea* 
iioB of 
indepen* 
dent Con¬ 
flict-Court. 


Under the law* of 24th May 1872/ the decisions of 
the Council of State concerning cases of administrative 
law received for the first time the obligatory force 
of judgments. They had hitherto been in theory, 
'and from some points of view even ip practice, as 
already pointed out,® nothing but advice given to 
the head of the State. * 

The same law® which enhanced the authority of 
the Council’s decisions diminished its jurisdiction. 
The Council had, since 1800, decided whether a given 
case, or a point that might arise in a given case, fell 
within the jurisdiction of the judicial Courts or of 
the administrative Courts, ic. in substance of the 
Council itself. This authority or power was, in 1872, 
transferred to a separate and newly constituted 
Conflict-Court.* 

This Conflict-Court has been carefully constituted 
so a3*to represent equally the authority of the Court 
of Cassation—the highest judicial Court in France— 
and the authority of the Council of State—the 
highest administrative Court in France. It consists 
of nine members:—three members of the Court of 
Cassation elected by their colleagues; three members 
of the Council of State, also elected by their col-, 
leagues; two other persons elected by the above six 
judf es of the Conflict-Court. All these eight members 
of the Court hold oflice for three years. ^They are 
re-eligible, and arc almost invariably Ve-elcQted. 

“ qu'ttujourd%ui tile €st aubordonn^ d V^tUorimtion du tfUmml. da, 
‘**conflit9*’ —Dttgtut, iHamte/, P* 464. ' 

* Sect. 9. 2 Qge 344 ^ ante. , 

® Lavr of 24th May 1872, Tit. iv. art. 26-28. ^ 

^ Such a .n^piarate Oonfliet-Oourt had been crea&d under the 
Second Bepuhlic^ 1848-1851. It fell to the ground 0 % the fall of 
' the l^uhlic.iteelf in. oomie^uenice of the eoy,^ ot 1881. 
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The Minister of Justice (garde des sceaux) for the Chapter 
time being, who is a member of the Ministry, is ex 
officio Presi<fent of the Court. He rarely attends. 

The Court elects from its own members a Vice- 
President whp generally presides.^ The Conflict- 
Court comes near to an absolutely judicial body; it 
commands, according to the best authorities, general 
confidence. But its connection with the Government 
of the day through the Minister of Justice (wh5 is 
not necessarily a lawyer) being its President, and the 
absence on the j)art of its members of that permanent 
tenure of office,® which is the best security for perfect 
judicial independence, are defects, whicli, in the 
opinion of the fairest among French jurists, ought to 
be removed,® and which, as long as they exist, detract 
from the judicial character of the Conflict-Court An 
Englishman, indeed, can hardly fail to surmise that 
the Court must still remain a partly official body 
which may occasionally be swayed by the policy of 
a "Ministry, and still more often he influenced by 
, official or governmental ideas. Nor is this suspicion 
diminished by the knowledge that a Minister of 
Justice has within the year 1908 defended his 
position as President of the Court on the ground that 
it ought to contain some one who rejjresents the 
interests of the government.* 

These three thorojigh-going reforms were carried tiw w- 

fonns tbe 
result of 

1 See Appendix, Note XT, Constitution of Tribunal des Conflits; 
Berth^lemy (6th ed.), pp. 880, 881; Chardon, p. 412. ^adMinis” 

3 A member of the Council of State does not hold his position aa troiiif. 
Councillor for life. He may be removed from the Council by tbe 
government. But no Councillor has been removed since 1876. 

® Laferriire,*!. p. 24; Chardon, p. 4, note 2 j J4ze, pp. 138, 134. 

. * See J(ize, JSevwc de Dr&U puhlio, etc. (1908), vol lytv. p. 267. 
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Partn. out by legislative action. They obviously met the 
requirements of the time.* They were rapid; they 
appeared to be sudden. This appearaiwse is delusive. 
They were in reality the outcome of a slow but con¬ 
tinuous revolution in French public opinion and also 
of the perseverance with which the* legists of the 
Council of State, under the guidance of French juris¬ 
prudence and logic, developed out of the arbitrariness 
of administrative practice a fixed system of true 
administrative law. To understand this evolution of 
droit administratif during the lapse of more than a 
century (1800-1908) we must cast a glance over the 
whole development of this branch of French law and 
regard it in the light in whicli it presents itself, not 
so much to an historian of France as to a lawyer who 
looks upon the growth of French public law from an 
historical point of view. We shall then see that the 
years under consideration fall into three periods or 
divisions.® They arc :— 

(i.) The period of unnoticed growth, 1800-18 
(Pdriode d*elahoration secrete). During these years* 
the Council, by means of judicial precedents, created 
a body of maxims, in accordance with which the 
Council in fact acted when deciding administrative 
disputes. , 

(ii.) The period of publication, 1818-60 {Periode 

1 They were either tacitly sanctioned (decree law of 19th September 
1870) or enacted (law of 24th May 1872) even before the formal 
establishment of the Bepublic (1875) by a National Assembly of 
which the majority were so far from being revolutionists, or even 
reformers, that they desired the restoration of the monarchy. . 

* See Hauriou, pp. 245*268. These periods do not precisely corre¬ 
spond with the three eras marked by political changes in the annals 
of France under which we have already considered (lee^p. 330, an^e) 
the history of droU administratif. 
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de divulgation). During these forty-two years various 
reforms were carried out, partly by legislation, but, to 
a far greater extent, by judge-made law. The judicial 
became more or less separated off from the administra¬ 
tive functions of the Council. Litigious business {le 
contentieux administratif) was in practice assigned 
to and decided by a special committee (section), and, 
what is of equal consequence, such business was 
decided by a body which acted after the manner ‘of 
a Court which was addressed by advocates, heard 
arguments, and after public debate delivered judicial 
decisions. These decisions were reported, became the 
object of much public interest, and were, after a 
manner with which English lawyers are well ac¬ 
quainted, moulded into a system of law. The 
judgments, in short, of the Council acquired the 
force of precedent. The political revolutions of 
France, whi(ih have excited far too much notice, 
whilst the uninterrupted growth of French institu¬ 
tions has received too little attention, sometimes 
jetarded or threw back, but never arrested the con¬ 
tinuous evolution of droit administratif ; even under 
the Second Empire this branch of French jurisprudence 
became less and less arbitrary and developed more 
and more into a system of fixed and subtle Jegal rules, 
(iii.) The period of organisation, 1860-19t>8 
(Pdridde d!organisation). During the last forty- 
eight years, marked as they have been in France by 
the change from the Empire to a Republic, by the 
German, invasion, and by civil war, the development 
of droit administratif has exhibited a singular and 
tranquil regqlarity. Sudden innovations have been 
rare and Have produced little effect. The reforms 
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ParfcU. introduced by the decree law of 19th September 
1870, and by the law of 24th May 1872, are, taken 
together, considerable; btit they in re^ity give effect 
to ideas which had since 1800 more of less guided the 
judicial legislation and practice botl\ of the Council 
of State and of the Court of Cassatibn. If the legal 
history of France since 1800 be looked at as a 
whole, an Englishman may reasonably conclude 
that the arbitrary authority of the executive as it 
existed in the time of Napoleon, and even as it was 
exercised under the reign of Louis Philippe or of 
Louis Napoleon, has gradually, as far as the jurisdic¬ 
tion of the administrative Courts is concerned, been 
immensely curtailed, if not absolutely brought to an 
end. Droit administratif, though administered by 
bodies which are perhaps not in strictness Courts, and 
though containing provisions not reconcilable with the 
modern English conception of the rule of law, comes 
very near to law, and is utterly different from the 
capricious prerogatives of despotic power. 

(B)coiii- A comparison between the administrative law of 
France and our English rule of law, if taken from the 
tSSltlmi right point of view, suggests some interesting points 
law. ** of likeness, no less than of unlikeness. 

T. mcenes*. It will^ be observed that it is “ modern ” English 
istpoiut. notions which we have contrasted with the ideas 

Dmnt (xd- 

of administrative law prevalent in France and other 
oppos^ continental states. The reason why the opposition 

jg drawn in this form deserves notice. 
SSee'nth* ^ peHod which historically is not ver^ remote 
from us, the ideas as to the position of the Crown 
whicb Were Current, if not predominant in England, 
Wre a’very close analogy to the declines Vhich haVe 
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given rise to the droit administratif of France.' 
Similar beliefs moreover necessarily produced similar 
results, and there was a time when it must have 
seemed poasibfe that what we now call adminis¬ 
trative law should become a permanent part of 
English institutions. For from the accession of the 
Tudors till the final expulsion of the Stuarts the 
Crown and its servants maintained and put into 
practice, with more or less success and with varying 
degrees of popular approval, viewh of government 
essentially similar to the theories which under 
diiferent forms have been accepted by the French 
people. The personal failings of the Stuarts and the 
confusion caused by the combination of a religious 
with a political movement have tended to mask the 
true character of the legal and constitutional issues 
raised by the political contests of the seventeenth 
century. A lawyer, who regards the matter from an 
exclusively legal point of view, is tempted to assert 
that the real subject in dispute between statesmen 
such as Bacon and Wentworth on the one hand, 
and Coke ^r Eliot on the other, was whether a strong 
administration of the continental type should, or 
should not, be permanently established in England. 
Bacon and men like him no doubt underrated the 
risk that an increase in the power of the Crown 
should lead to the establishment of despotism. 
But advocates of the prerogative did not (it may be 
supposed) intend to sacrifice the liberties or invade 
the ordinary private rights of citizens; they were 

2 This is illustrated ty the similarity betvrcen the \iews at one 
time prevailing both in England and on the eontiuent as to the 
relation between,the government and the press. See pp. 
ante. * 
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Part II. Struck with the evils flowing from the conservative 
legalism of Coke, and with the necessity for enabling 
the Crown as head of the nation to cope with the 
selfishness of powerful individuals and* classes. They 
wished, in short, to give the government the sort of 
rights conferred on a foreign executive by the prin¬ 
ciples of administrative law. Hence for each feature 
of French droit administratif one may find some 
curious analogy either in the claims put forward or 
in the institutions favoured by the Crown lawyers of 
the seventeenth century. 

The doctrine, propounded under various metaphors 
by Bacon, that the prerogative was something beyond 
and above the ordinary law is like the foreign doc¬ 
trine that in matters of high policy (acte de 
gouvernement) the administration has a discre¬ 
tionary authority which cannot be controlled by 
any Court. The celebrated dictum that the judges, 
though they be “lions,” yet should be “lions under 
“ the throne, being circumspect that they do not 
“ check or oppose any points of sovereignty,” * is a 
curious anticipation of the maxim fomyilated by 
TP’rench revolutionary statesmanship that the judges 
are under no circumstances to disturb the action of 
the administration, and would, if logically worked 
out, have ‘led to the exemption of every administra¬ 
tive act, or, to use English terms, of every act alleged 
to be done in virtue of the prerogative, from judicial 
cognisance. The constantly increasing power of the 
Star Chamber and of the Council gave practical 
expression to prevalent theories as to the Eoyal 
prerogative, and it is hardly fanciful to compare 

1 Qardiner, History of England, iii. p.*2.' 
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these Courts, which were in reality portions of the 
executive government, with the Conseil d'etat and 
other Trihunaux administratifs of France. Nor is a 
parallel wantihg to the celebrated Article 75 of the 
Constitution of the Year VIII.^ This parallel is to 
be found in Barn’s attempt to prevent the judges by 
means of the wrifeDe non procedendo Rege inconsulto 
from proceeding with any case in which the interests 
of the Crown were concerned. “ The working of tjbis 
writ,” observes Mr. Gardiner, if Bacon had 
“ obtained his object, would have been, to some 
“ extent, analogous to that provision which has been 
“ found in so many French constitutions, according 
“ to h no agent of the Government can be sura- 
“ moned before a tribunal, for acts done in the exercise 
“ of his office, without a preliminary authorisation by 
“ the Council of State. The effect of the English writ 
being confined to cases where the King was him- 
“ self supposed to be injured, would have been of less 
“ universal application, but the principle on which it 
“ rested would have been equally bad.” * The prin- 
*ciple moieoYGT admitted of unlimited extension, and 
this, we may add, was perceived by Bacon. “The 
“ writ,” he writes to the King, “ is a mean provided 
“ by the ancient law of England to bring any case 
“ that may concern your Majesty in profit or power 
frovi the ordinary Benches y to he tried and judged 
“ before the Chancellor of Englandy by the ordinary 
“ and legal part of this power. And your Majesty 
“ knoweth you>r Chancellor is ever a principal 
“ counsellor and instrument of monarchy, of im- 

^ See p. 343, ante. 

® ©aiSiner, History of Englaniy iii. p. 7, note 2. 
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Partn. ** mediate dependence on the hng; and therefore 
** like to he a safe and tender guardian of the 
** regal rights” ' Bacon’s innovation would, if 
successful, have formally established the funda¬ 
mental dogma of administrative law, that* ad¬ 
ministrative questions must be determined by 
administrative bodies. « 

The analogy between the administrative ideas 
which still prevail on the Continent* and the con¬ 
ception of the prerogative which was maintained by 
the English crown in the seventeenth century has 
considerable speculative interest. That the adminis¬ 
trative ideas supposed by many French writers to 
have been originated by the statesmanship of the 
great Revolution or of the first Empire are to a great 
extent developments of the traditions and habits of 
the French monarchy is past a doubt, and it is a 
curious inquiry how far the efforts made by the 
Tudors or Stuarts to establish a strong government 
were influenced by foreign examples. This, however, 
is a problem for historians. A lawyer may content 
himself with noting that French history throws light 
on the causes both of the partial success and of the 
ultimate failure of the attempt to establish in Eng¬ 
land a strong administrative system. The endeavour 
had. a partial success, because circumstances, similar 
to those which made French monarchs ultimately 
despotic, tended in England during the sixteenth 
and part of the seventeenth century to augment the 
authority of the Crown. The attempt ended in 

' Abbot, Franci'i Bacon, p 234. 

® It is wortb noting that the system of ''administrative law,” 
though more fully judicialiied in France than elsewhere, exists in one 
form or another in most of the Continental States. 
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failure, partly because of the personal deficiencies Chapter 
of the Stuarts, but chiefly because the whole 
scheme of administrative law was opposed to those 
habits of equality before the law which had long 
been essential characteristics of English institutions. 

Droit adrmnistratif is in its contents utterly un- 2 nd Point 
like any branch "of modem English law, but in the 
method of its formation it resembles English law ' 
far more closely than does the codified civil law of 
France. For droit administratif is, like the greater 
part of English law, case-law,” or “judge-made 
law. ” ^ The precepts thereof are not to be found in any 
code; they are based upon precedent: French lawyers 
cling tu the belief that droit administratif cannot be 
codified, just as English and American lawyers main¬ 
tain, for some reason or other which they are never 
able to make very clear, that English law, and especi¬ 
ally the common law, does not admit of codification. 

The true meaning of a creed which seems to be 
illogical because its apologists cannot, or will not, 
give the true grounds for their faith, is that the 
*devotees pf droit administratif in France, in common 
with the devotees of the common law in England, 
know that the system which they each admire is 
the product of judicial legislation, and dread that 
codification might limit, as it probably wotlfld, 
the essentially legislative authority of the trihunaux 
■administ/i'atifs in France, or of the judges in England. 

The prominence further given throughout every 
treatise on droit administratif to the» contentieux 

^ See Dicey, Law and Ojpinion in England^ Lect. XI. p. 359, and 
Appendix, Note lY. p. 481. It may be euepected that Englieh lawyers 
underrate the influence at the present day exerted by precedent (Jwria^ 
prudence) in French Ckturts. 
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Part II. administratif recalls the importance in English law¬ 
books given to matters of procedure. The cause is 
in each case the same, namely, that French jurists 
and English lawyers are each dealing with a system 
of law based on precedent. 

Nor is it irrelevant td remark <that the droit 
admmistraiif of France, just because it is case-law 
based on precedents created or sanctioned by 
tribunals, has, like the law of England, been pro¬ 
foundly influenced by the writers of text-books and 
commentaries. There are various branches of English 
law wliich have been reduced to a few logical prin¬ 
ciples by the books of well-known writers. Stephen 
transformed pleading from a set of rules derived 
mainly from the experience of practitioners into a 
coherent logical system. Private international law, 
as understood in England at the present day, has 
been developed under the influence first of Story^s 
Commentaries on the Conflict of Laivs, and next, at 
a later date, of Mr. Westlake's Private International 
Law. And the authority exercised in every field of 
English law by these and other eminent writers has 
in France been exerted, in the field of administrative 
law, by authors or teachers such as Cormenin, 
Macarel, Vivien, Laferriere, and Hauriou. This is nc> 
accident. Wherever Courts have power to form the 
law, there writers of text-books will also have in¬ 
fluence. Remark too that, from the very nature of 
judge-made law. Reports have in the sphere of droit 
administratif an importance equal to the importance 
which they possess in every branch of English law, 
except in the rare instances in which a portion of our 
law has undergone codification. * 
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But in the comparison between French droit chapter 
administratif and the law of England a critic ought 
not to stop at the points of likeness arising from 
their each of them being the creation of judicial 

- r*! 1 • adminis- 

decisions. There exists a further and very curious trati/. 
analogy between the process of their historical 
development. The Conseil d’etat has been converted 
from an executive into a judicial or quasi-judicial body 
by the gradual separation of its judicial from - its 
executive functions tlirough the transference of the 
former to committees {sections), which have assumed 
more and more distinctly the duties of Courts. These 
“judicial committees” (to use an English expression) 
at first only advised the Conseil d’Jiitat or the whole 
executive body, though it was soon understood that the 
Council would, as a general rule, follow or ratify the 
decision of its judicial committees. This recalls to a 
student of English law the fact that the growth of our 
whole judicial system may historically b(i treated as the 
transference to parts of the King’s Council of judicial 
^powers originally exercised by the King in Council; 
and it is reasonable to suppose that the rather ill- 
defined relations between the Conseil d'Etat as a 
whole, and* the Comite du contentieux^ may explain 
to a student the exertion, during the earlier periods 
of English history, by the King’s Council, of hafdly 
distinguishable judicial and executive powers; it 
explains also how, by a natural process which may 
have .excited very little observation, the judicial 
functions of the Council became separated from its 
executive powers, and how this differentiation of 
functions gave birth at last to Courts whose connection 
* ^ See Laferri^re, i. p. 236. 
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with the jiolitical executive was merely historical 
This process, moreover, of differentiation assisted at 
times, ill France no less thati in England, by legisla¬ 
tion, Las of quite recent years changed the Conseil 
d/JStat into a real tribunal of droit odministralif^ as 
it created in England the Judicial Coihmittee of the 
Privy Council for the regular and judicial decision of 
appeals from the colonies to the Crown in Council. 
Nor, though the point is a minor one, is it irrelevant 
to note that, as the so-called judgments of the Con¬ 
seil d'&at were, till 1872, not strictly “judgments,” 
but in reality advice on questions of droit adminis- 
tratif GO. by the Conseil d'&at to the head of the 
Executive, and advice which he was not absolutely 
bound to follow, so the “judgments” of the Privy 
Council, even when acting through its judicial com¬ 
mittee, though in reality judgments, are in form 
merely humble advice tendered by the Privy Council 
to the Crown. This form, which is now a mere 
survival, carries us back to an earlier period of English 
constitutional history, when the interference by the^ 
Council, i,e. by the executive, with judicial'&xctions, 
was a real menace to that supremacy of the law 
which has been the guarantee of English freedom, 
and this era in the history of England again is 
curiously illustrated by the annals of droit adminis- 
tratif after the restoration of the Bourbons, 1815-30. 

At that date the members of the Conseil dllltat, 
as we have seen,^ held, as they still hold, ojfice, at the 
pleasure of the Executive; they were to ff. great extent 
a political bodj; there existed further no Conflict- 
Court; or rather the Conseil d^JStat was itself the 

^ See p. 344, emte. 
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Conflict-Court, or the bod/ which determined the Chapter 
reciprocal jurisdiction of the ordinary law Courts and 
of the administrative Courts, i,e. speaking broadly, 
the extent of the Council’s own jurisdiction. The 
result was that the Conseil dH&at used its powers to 
withdraw cases from the decision of the law Courts, 
and this at a time when government functionaries 
were fully protected by Article 75 of the Constitution 
of the Year VIII. from being made responsible before 
the Courts for official acts done in excess of their 
legal powers. Nevertheless, the Comeil JJlltat, just 
because it was to a great extent influenced by legal 
ideas, resisted, and with success, exertions of arbitrary 
power inspired by the spirit of Royalist reaction. It 
upheld the sales of the national domain made between 
1789 and 1814; it withstood every attempt to in¬ 
validate decisions given by administrative authorities 
during the period of the Revolution or under the 
Empire. The King, owing, it may be assumed, to 
the judicial independence displayed by the Conseil 
^(VJStaP;- ^ok steps which were intended to transfer 
the deoi^on of administrative disputes from the 
Council ■ or its committees, acting as Courts, to 
Councillors, acting as, part of the executive. Ordi¬ 
nances of 1814 and of 1817 empowered the King 
to withdraw any administrative dispute which was 
connected with principles of public interest {toutes les 
affaires du contentieux de Vadministration qui se 
Ueraieiit d des vues dUnlMt g4nh'aJ) from the juris¬ 
diction of the Cornell diktat and bring it before the 
Council f^pf Ministers or, as it was callgd, the Conseil 
d^en haut^ and the general effect of this power and of 
other arrangements, which we need not follow out 
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into detail, was that questions of droit administratify 
in the decision of which the government were in¬ 
terested, were ultimately decided, not even by a quasi¬ 
judicial body, but by the King and his Ministers, 
acting avowedly under the bias of polijbical considera¬ 
tions.' In 1828 France insisted upon and obtained 
from Charles X. changes in procedure which dimin¬ 
ished the arbitrary power of the Council,® But no 
one can wonder that Frenchmen feared the increase of 
arbitrary power, or that French liberals demanded, 
after the Revolution of 1830, the abolition of adminis¬ 
trative law and of administrative Courts. They felt 
towards the jurisdiction of the Conseil d’&at the 
dread entertained by Englishmen of the sixteenth and 
seventeenth centuries with regard to the jurisdiction 
of the Privy Council, whether exercised by the Privy 
Council itself, by the Star Chamber, or even by the 
Court of Chancery. In each country there existed 
an appreciable danger lest the rule of the prerogative 
should supersede the supremacy of the Law. 

The comparison is in many ways instructive; itj 
impresses upon us how nearly it came to pass that 
something very like administrative law at one time 
grew^up in England. It ought, too, to make us per¬ 
ceive that such law, if it be administered in a judicial 
spifit, has in itself some advantages. It shows us 
also the inherent danger of its not becoming in strict¬ 
ness law at all, but remaining, from its close connection 
with the executive, a form of arbitrary poweu above 
or even opposed to the regular law of the land. It is 

^ See Laferriere, i. pp. 226-234, and Cormenin, Du Goruieil d’Etat 
envisaf^^ comme conseil et comme juridiction (1816), ' 

2 Ordinance of 1st June 182,8, Laferriere, i. p. 232. 
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certain that in the sixteenth and aeventeeiith centuries 
the jurisdiction of the Privy Council and even of the 
Star Chamber, odious as its name has remained, 
did confer some benefits on the public. It should 
always be remembered that the patriots who re¬ 
sisted* the tymnny of the Stuarts were fanatics for 
the common laW, and could they have seen their way 
to do so would have abolished the Court of Chancery, 
no less than the Star Chamber. The Chancellor, 
after all, was a servant of the Crown holding his 
office at the pleasure of the King, and certainly 
capable, under the plea that he liwas piomoting justice 
or equity, of destroying the certainty no less than 
the formalism of the common law. The parallel 
therefore betw^een the position of the English 
puritans, or whigs, who, during the seventeenth 
century, opposed the arbitrary authority of the 
Council, and the position of the French liberals 
who, under the Restoration (1815-o0), resisted the 
arbitrary authority of the CoiiaeM tVEtat and the 
extension of droit administratif, is a close one. In 
each ease, it may be added, the friends of freedom 
triumphed. 

The result, however, of this triumph vras, it will 
be said, as regards the matter we arc considering, 
markedly difierent. Parliament destroyed, and de¬ 
stroyed for ever, the arbitrary authority of the Star 
Chamber and of the Council, and did not suffer any 
system of administrative Courts or of administrative 
law to be revived or developed in England. The 
French liberals, on the expulsion of the Bourbons, 
neither destroyed the trihunaux administrati/s nor 
made a^jlean sweep of droit oidministratif. 
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Pfcrt’tt The difference is remarkable, yet any student who 
looks beyond names at things will find that even 
here an obvious difference conceals a curious element 
of fundamental resemblance. The Star Chamber was 
abolished; the arbitrary jurisdiction of the Council 
disappeared, but the judicial authority of the Chan¬ 
cellor was touched neither by the l!ong Parliament 
mor by any of the Parliaments which met yearly 
after the Revolution of 1688. The reasons for this 
difference are not hard to discover. The law ad¬ 
ministered by the Lord Chancellor, or, in other words. 
Equity, had in it originally an arbitrary or dis¬ 
cretionary element, but it in fact conferred real 
benefits upon the nation and was felt to be in many 
respects superior to the common la^ administered 
by the common-law Judges. Even before 1660 acute 
observers might note that Equity was growing into 
a system of fixed law. Equity, which originally 
meant the discretionary, not to say arbitrary inter¬ 
ference of the Chancellor, for the avowed and often 
real purpose of securing substantial justice between 
the parties in a given case, might, no doubt, have 
been so developed as to shelter and extend the 
despo^c prerogative of the Crown. But this was 
not the course of development which Equity actually 
followed; at any rate from the time of Lord 
Nottingham (1673) it was obvious that Equity was 
developing into a judicial system for the application 
of principles which, though different from those of 
the common law, were not less fixed. The danger 
of Equity turning into the servant of despotism hfid 
passed away, and English statesmen, many of them 
^lawyers, were little likely to destroy a bod^ of law 
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which, if in one sense an anomaly, was productive of Chapter 
beneficial reforms. The treatment of droit adminis- 
tratifin. the ^nineteenth century by Frenchmen bears 
a marked resemblance to the treatment of Equity, in 
the seventeeijth century by Englishmen. Droit 
administratif\^^ been the subject of much attack. 

More than one publicist of high reputation has 
advocated its abolition, or has wished to transfer to • 
the ordinary or civil Courts {trihunaux judiciai^es) 
the authority exercised by the administrative tri- 
bunalsj* but the assaults upon droit administratif 
have been repulsed, and the division between the 
spheres of the judicial and the spheres of the ad¬ 
ministrative tribunals has been maintained. Nor, 
again, is there. much difticulty in seeing why this 
has happened. Droit administratif with all its 
peculiarities, and administrative tribunals with all 
their defects, have been suffered to exist because 
the system as a whole is felt by Frenchmen to 
be beneficial. Its severest critics concede that it 
has some great practical merits, and is suited to 
the spirit of French institutions. Meanwhile droit 
administratif has developed under the influence 
rather of lawyers than of politicians; it has during 
the las# half-century and more to a great extent 
divested itself of its arbitrary character, and is 
passing into a system of more or less fixed law ad¬ 
ministered by real tribunals; administrative tribunals 
indeed stiU lack some of the qualities, such as com¬ 
plete independence of the Government, which English¬ 
men and many Frenchmen also think ought to 
belong to all Courts, but these tribunals are cer- 
tmnly vefy far indeed from being mere departments 
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of the executive government. To any person versed 
in the judicial history of England, it would therefore 
appear to be possible, or even probable, that droit 
administratif may ultimately, under the guidance 
of lawyers, become, through a course of evolution, 
as completely a branch of the law of France (even 
if we use the word “ law ” in its very strictest sense) 
as Equity has for more than two centuries become 
an acknowledged branch of the law of England. 

The annals of droit administratif during the 
nineteenth century elucidate again a point in the 
earlier history of English law which excites some 
perplexity in the mind of a student, namely, the 
rapidity with which the mere existence and working 
of law Courts may create or extend a system of 
law. Any reader of the History of English Law 
by Pollock and Maitland may well be surprised at 
the rapidity with which the law of the King’s Court 
became the general or common law of the land. This 
legal revolution seems to have been the natural result 
of the vigorous exertion of judicial functions by a^ 
Court of great authority. Nor can we feel certain 
that the end attained was deliberately aimed at. It 
may, in the main, have been the almost undesigned 
effect of two causes: the first is the disposition 
alwSys exhibited by capable judges to refer the 
decision of particular cases to general principles, 
and to be guided by precedent; the second is the 
tendency of inferior tribunals to follow the lead given 
by any Court of great power and high dignity. 
Here, in short, we have one of the thousand illus-, 
trations of the principle developed in^ M. Tarde’s 
Lois de Vimitation^ that the innate imitativeness of 
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mankind explains the spread, first, throughout one 
country, and, lastly, throughout the civilised world, 
of any institution or habit on which success or any 
other circumstance has conferred prestige. It may 
still, howevey,* bo urged that the creation under 
judicial influence of a system of law is an achieve¬ 
ment which requires for its performance a consider¬ 
able length of time, and that the influence of the 
King’s Court in England in moulding the whole law 
of the country worked with incredible rapidity. It 
is certainly true that from the Norman Conquest to 
the accession of Edward I. (1066-1272) is a period 
of not much over two centuries, and that by 1272 
the foundations of English law were firmly laid; 
whilst if we date the organisation of our judicial 
system from the accession of Henry II. (1154), we 
might say that a great legal revolution was carried 
through in not much more than a century. It is at 
this point that the history of droit administratif 
helps the student of comparative law. 

One need not, however, be greatly astonished at 
rapidity* in the development of legal principles and of 
legal procedure at a period when the moral influence 
or the imaginative impressiveness of powerful tribunals 
was much greater than during the later stages of human 
progress. In any case it is certain—and the fact is a 
most instructive one—that under tlie conditions of 
modern civilisation a whole body of legal rules and 
maxims, and a whole system of quasi-judicial pro¬ 
cedure, have in France grown up within not much 
more than a century. The expression “grown up” 
is here deliberately used; the development of droit 
administratif between 1800 and 1908 resembles a 


Chapter 

xn. 



38 o 


THE RULE OF LAW 


Part II. 


II. Unlike, 
ness. 

1st Point. 
Droit ad- 
viinistrntif 
not to he 
identified 
Tsith SUV 
part of law 
oi England. 


natural process. It is as true of this branch of 
French law as of the English constitution that it 
“ has not been made but has grown.” ^ 

An intelligent student soon finds that droit 
administratif contains rules as to the status, the 
privileges, and the duties of goveminent officials. 
He therefore tliinks he can identify it with the 
laws, regulations, or customs which in England 
determine the position of the servants of the Crown, 
or (leaving the army out of consideration) of the 
Civil Service. Such “official law” exists, though 
only to a limited extent, in England no less than 
in France, and it is of course possible to • identify 
and compare this official law of the one country with 
the official law of the other. But further investiga¬ 
tion shows that official law thus understood, though 
it may form part of, is a very different thing from 
droit administratif. The law, by whatever name 
we term it, which regulates the privileges or dis¬ 
abilities of civil servants is the law of a class, just 
as military law is the law of a class, namely, the 
army. But droit administratif is not tho law of 
a class, but—a very different thing—a body of law 
which, under given circumstances, may affect the 
rights of any French citizen, as for example, where 
an action is brought by A against X in the ordinary 
Courts {tribunaux judiciaires)^ and the rights of the 
parties are found to depend on an administrative act 
{acte administratif)^ which must be interpreted by 
an administrative tribunal (tribunal administratif y 
In truth, droit administratif is not the law of the 
Civil Service, but is that part of French public law 
which affects every Frenchman in relation to*the acts' 
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of the public administration as the representative of 
the State. The relation indeed of droit administratif 
to the ordinary law of Franco may be bestjeompared 
not with the relation of the law governing a particu¬ 
lar class military law) to the general law of 
England, but'with the relation of Equity to the 
common law of England. The point of likeness, 
slight though in other respects it be, is that droit 
iidministratif in France and Equity in England each 
constitute a body of law which differs from the 
ordinary law of tlie land, and under certain circum¬ 
stances modifies the ordinary civil rights of every 
citizen. 

W hen our student finds that droit administrutif 
cannot be identified with the law of the Civil Service, 
he naturally enough imagines that it may be treated 
as the sum of all the laws which confer special powers 
and impose special duties upon the administration, 
* or, in other words, which regulate the functions of 
the Government. Such laws, though they must 
exist in. every country, have till recently been few 
in England, simply because in England the sphere of 
the State’s activity has, till within the last fifty or 
sixty years, been extremely limited. But even in 
England laws imposing special functions iy)on govern¬ 
ment officials have always existed, and the nuUiber 
thereof has of late vastly increased; to take one 
example among a score, the Factory legislation, which 
has g^own up mainly during the latter half of the 
nineteenth century, has, with regard to the inspection 
and regulation of manufactories and workshops, given 
to the Government and its officials wide rights, and 
imposed ^pon them wide duties. If, then, droit 
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admirdstratif meant nothing more than the sum of 
all the laws which determine the functions of civil 
servants, droit administratif might be^ identified in 
its general character with the governmental law of 
England. The idea that such an kientification is 
possible is encoutagcd by the wide definitions of drmt 
administratif to be gathered from Trench works of 
authority,' and by the vagueness with which English 
writers occasionally use the term “ administrative 
law.” But here, again, the attempted identification 
breaks down. Droit administratif as it exists in 
France, is not the sum of the powers possessed or of 
the functions discharged by the administration; it 
is rather the sum of the principles which govern the 
relation between Freiicli citizens, as individuals, and 
the administration as the representative of the State. 
Here we touch upon the fundamental difference be¬ 
tween English and French ideas. In England the 
powers of the Crown and its servajits may from time 
to time be increased as they m.ay also be diminished. 
But tliese powers, whatever they are, must be excr- ^ 
cised in accordance with the ordinary common law 
principles which govern the relation of one English¬ 
man to another. A factory inspector, for example, 
is possessed of peculiar powers conferred upon him by 
Act^'of Parliament; but if in virtue of the orders of 
his superior officials he exceeds the authority given 
him by law, he becomes at once responsible for the 
wrong done, and cannot plead in his defence, strict 

obedience, to official orders, and, further, for the tort 

« 

' See Aucoc, Droit Administratif, i. s. 6 ; Hauriou, Prdds de Droit 
Administratif, 3rd ed., p. 242, and 6tli ed., pp. 391, ^92 ; Laferriere, 

i. pp. Ir8. • 



DROIT ADMINISTRATIF 


383 


lie has committed he becomes amenable to the ordinary Chapter 
Courts, In France, on the other hand, whilst the 
powers placed in the hands of the administration 
might be diihiniahed, it is always assumed that the 
relation of individual citizens to the State is regu¬ 
lated l?y princi^ilcs different from those which govern 
the relation of one French citizen to another. Dvoit 


administmtifj in short, rests upon ideas absolutely 
foreign to English law: the one, as I have already 
explained,^ is that the relation of individuals to the 
State is governed by principles essentially different 
from those rules of private law whi(jh govern the 
rights of private persons towards their neighbours; 
the other is that questions as to the application of 
these principles do not lie within the jurisdiction of 
the ordinary Courts. This essential difference renders 
the identification of droit administratif with any 
branch of English law an impossibility. Hence in¬ 
quiries which rightly occupy French jurists, such, for 
example, as what is the proper definition of the con- 
tentieux administratif] what is the precise difference 
* between, actes de gestion and actes dc imissance 
jmhliquey and generally, what are the boundaries 
between the jurisdiction of the ordinary Courts 
(tribnnaux jndiciaires) an<l the jurisdiction of the 
administrative Courts {trihunaux adm.inis%ratifs)ht)i>'fQ 
under English law no meaning. 


Has droit administratif been of recent years 2nd Point, 
introduced in any sense into the law of England ? 

This is an inquiry which has been raised by 
writers of eminence,^ and which • has caused some ‘ntrodneed 

into law of 


England. 

^ See p. 332, mte. 

2 See Mfemfere, i. pp. 97-106. To cite such enactments as the • 



3*4 


THE RULE OF LAW 


Part n. 




perplexity. We may give thereto a decided and 
negative reply. 

The powers of the English Government have, dur¬ 
ing the last sixty years or so, been largely increased; 
the State has undertaken many new functions, such, 
jfor example, as the regulation of labour under the 
Factory Acts, and the supervision 'of public educa¬ 
tion under the Education Acts. Nor is the import¬ 
ance of this extension of the activity of the State 
lessened by the consideration that its powers are in 
many cases exercised by local bodies, such, for ex¬ 
ample, as County Councils. But. though the powers 
conferred on persons or bodies who directly or in¬ 
directly represent the State have been greatly increased 
in many directions, there has been no intentional 
introduction into the law of England of the essential 
principles of droit administratif, AAy official who 
exceeds the authority given him by the law incurs 
the common law responsibility for his wrongful act; 
he is amenable to the authority of the ordinary 
Courts, and the ordinary Courts have themselves 

Public Authorities Protection Act 1893, which by the way does little 
more than generalise provisions, to be found in a lot of Acts extend.- 
ing from 1601 to 1900, as an example of the existence of administra¬ 
tive law in England, seems to me little else than playing with words. 
The Act assumes that every person may legally do the act which by 
law he is ordered to do. It also gives a person who acts in pursu¬ 
ance Sif his legal duty, e,g. under an Act of Parliament, special privi¬ 
leges as to the time within which an action must be brought against 
him for any wrong committed by him in the course of carrying out 
his duty, but it does not to the least extent provide that an order 
from a superior official shall protect, e.g. a policeman, for any wrong 
done by him. , '' 

There are, indeed, one or two instances in which no legal remedy 
can he obtained except against the actual wrong-doer for damage in¬ 
flicted by the conduct of a servant of the Crown. These instances are 
practically unimportant See Appendix, Note XII^, Proceedings 
against the Crown.” 
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jurisdiction to determine what is the extent*of his Chapter 
legal power, and whether the orders upder which he ^ 
has acted wq^e legal and valid. Hence the Courts 
do in effect limit and interfere with the action of the 
“admipistrati^n,” using that word in its widest sense. 

The London School Board, for example, has claimed 
and exercised the right to tax tlie ratepayers for the 
support of a kind of education superior to the 
elementary teaching generally j)rovided by School 
Boards; the High Court of Justice has decided that 
such right does not exist. A year or two ago some 
officials, acting under the distinct orders of the Lords 
of the Admiralty, occupied some land alleged to 
belong to the Crown; the title of the Crown being 
disputed, a court of law gave judgment against the • 
officials as wrong-doers. In each of these cases nice 
and disputable points of law were raised, but no 
English lawyer, whatever his opinion of the judg¬ 
ments given by the Court, has ever doubted that 
the High Court had jurisdiction to determine what 
*were the rights of the School Board or of the 
Crown. • 

Droit administratiff therefore, has obtained no 
foothold in England, but, as has been pointed out by 
some foreign critics, recent legislation has occasionally, 
and for particular purposes, given to officials some¬ 
thing Uke judicial authority. It is possible in such 
instances, which are rare, to see a slight approxima¬ 
tion to droit administratify' but the innovations, 
such as they are, have been suggested merely by 
considerations of practical convenience, and do not 
betray the least intention on the part of English 
statesmen to modify the essential principles of 

20 
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Part It English law. There exists in England no true droit 
administratij\ 

An English lawyer, however, who hjjs ascertained 
that no branch of English law corresponds with the 
administrative law of foreign countries must., be on 
his guard against falling into the error that the droit 
administratif of modern France is not “ law ” at all, 
in the sense in which that term is used in England, 
but is a mere name for maxims which guide the 
executive in the exercise if not of arbitrary yet of 
discretionary power. That this notion is erroneous 
will, I hope, be now clear to all my readers. But for 
its existence there is some excuse and even a certain 
amount of justification. 

The French Government does in fact exercise, 
especially as regards foreigners, a wide discretionary 
authority which is not under the control of any 
Court whatever. For an act of State the Executive 
or its servants cannot be made amenable to the 
jurisdiction of any tribunal, whether judicial or 
administrative. Writers of high authority have, 
differed^ indeed profoundly as to the definition of 
an act of State (acte de gouvernement).^ Where on 
a question of French law French jurists disagree, an 
English layvyer can form no opinion; he may be 
allowed, however, to conjecture that at times of dis¬ 
turbance a French Government can exercise discre¬ 
tionary powers without the dread of interference on 
the part of the ordinary Courts, and that administra¬ 
tive tribunals, when they can intervene, are likely to 

^ See p. 342, ante. 

2 Compare Laferri^re, ii. bk. iv, ch. ii. p. 32, An(i,Hauiioa, pp. 
282-287, with Jacqnelin, pp. 438-447. 
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favour that "interpretation of the term act of State Chapter 
which supports the authority of the Executive. 
However this may be, the possession by the French 
Executive of largo prerogatives is apt, in the mind of 
an Englishman, to be confused with the character of 
the administrative law enforced by Courts composed, 
in part at any ra1:e, of officials. 

The restrictions, again, placed by French law on 
the jurisdiction of the ordinary Courts (trihundnx 
judiciaires) whereby they are prevented from inter¬ 
fering with the action of the Executive and its 
servants, seem to an Englishman accustomed to a 
system under which the Courts of law determine the 
limits of their own jurisdiction, to be much the same 
thing as the relegating of all matters in which the 
authority of the State is concerned to the discretion 
of the Executive. This notion is erroneous, but it 
has been fostered by a circumstance which may be 
termed accidental. The nature and the very exist¬ 
ence of droit administratif has been first revealed to 
^raany Englishmen, as certainly to the present writer, 
through the writings of Alexis de Tocqueville, whose 
works have exerted, in the England of the nineteenth 
century, an influence equal to the authority exerted 
by the works of Montesquieu in the Jlngland of 
the eighteenth century. Now Tocqueville by* his 
own admission knew little or nothing of the actual 
working of droit administratif in his own day.^ He 
no doubt in his later years increased his knowledge, 
but to the end of his life he looked upon droit 
administratif not as a practising lawyer but as the 
historian of, the ancien regime^ and even as an 

1 Tocqueville, vii., (Euvres GompleteBy p. 66. 
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Pari n, historian he studied the subject from a fery peculiar 
point of view^ for the aim of VAnden R(igime et la 
Revolution is to establish the doctrine that the 

t 

institutions of modern France are in many respects 
in spirit the same as the institutions pf the ancient 
monarchy; and Tocqueville, moved by the desire to 
maintain a theory of history which in his time ' 
sounded like a paradox, but, owing greatly to his 
labours, has now become a generally accepted truth, 
was inclined to exaggerate the similarity between 
the France of the Revolution, the Empire, or the 
Republic, and the France of the anden r^girm. 
Nowhere is this tendency more obvious than In his 
treatment of droit adminiatratif. He demonstrates 
that the ideas on which droit administratif is based 
had been accepted by French lawyers and statesmen 
long before 1789; he notes the arbitrariness of 
droit administratif under the monarchy; he not 
only insists upon but deplores the connection under 
the ancien regime between the action of the Execu¬ 
tive and the administration of justice, and he 
certainly suggests that the droit adminwtratif of 
the nineteenth century was all but as closely con¬ 
nected with the exercise of arbitrary power as was 
the droit administratif of the seventeenth or the 
eighteenth century. 

He did not recognise the change in the character 
of droit administratif which was quietly taking 
place in his own day. He could not by any possi¬ 
bility anticipate the reforms which have occurred 
during the lapse of weU-nigh half a century since his 
death. What wonder that English lawyers who first 
gained their knowledge of French institutions from 
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Tocqueville should fail to take full account of that Chapter 
judicialisation (juridictionnalisation)^ of adminis- 
trative law ^which is one of the most surprising 
and noteworthy phenomena in the legal history of 
France. 

It is not uninstructive to compare the merits in. Merits 
’ and defects, on the one hand, of our English demerits, 
rule of law, and, on the other, of French droit 
administratif of 

lftw****its 

Our rigid rule of law has immense and un- merits, 
deniable merits. Individual freedom is thereby 
more thoroughly protected in England against 
oppression by the government than in any other 
European country; the Habeas Corpus Acts* pro¬ 
tect the liberty no less of foreigners than of British 
subjects; martial law^ itself is reduced within the 
narrowest limits, and subjected to the supervision 
of the Courts; an extension of judicial power which 
sets at nought the dogma of the se})aration of 
powers, happily combined with judicial indepen- 
^dence, has begotten reverence for the bench of 
judges. 'They, rather than the government, repre¬ 
sent the august dignity of the State, or, in accordance 
with the terminology of English law, of the Crown. 

Trial by jury is open to much criticipi; a dis¬ 
tinguished French thinker may be right in holSing 
that the habit of submitting difficult problems of 
fact to the decision of twelve men of not more than 
average education and intelligence will in the near 
future be considered an absurdity as patent as ordeal 
by battle. Its success in England is wholly due to, and 
is the most extraordinary sign of, popular confidence 

1 See Pi 212 , mte. ^ See p. 280, ante. 
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Partn. ia the judicial bench. A judge is the colleague and 
the readily accepted guide of the jurors. The House 
of Commons shows the feeling of the electors, and 
has handed over to the High Court of Justice the 
trial of election petitions. When rare occasions 
arise, as at Sheffield in 18G6, which demand inquiries 
of an exceptional character which' can hardly be 
effected by the regular procedure of the Courts, it 
is to selected members of the bench that the nation 
turns for aid. In the bitter disputes which occur in 
the conflicts between capital and labour, employers 
and workmen alike will often submit their differences 
to the arbitration of men who have been judges of the 
High Court. Reverence, in short, for the supremacy of 
the law is seen in its very best aspect when we recog¬ 
nise it as being in England at once the cause and the 
effect of reverence for our judges. 

Defects. The blessings, however, conferred upon the nation 
by the rule of law are balanced by undeniable, though 
less obvious, evils. Courts cannot without consider¬ 
able danger be turned into instruments of government. 
It is not the end for which they are created?; it is a 
purpose for which they are ill suited at any period 
or in. any country where history has not produced 
veneration , for the law and for the law Courts.^ 
Respect for law, moreover, easily degenerates into 
legalism which from its very rigidity may work con¬ 
siderable injury to the nation. Thus the refusal to 
look upon an agent or servant of the State as standing, 

1 In times of revolutionary passion trial by jury cannot secure 
respect for justice. The worst iniquities committed by Jeffreys at 
the Bloody Assize would have been impossible had he not found 
willing accomplices in the jurors and freeholders < 01 ,,the western 
countiea 
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from a legal point of view, in a different position from Chapter 
the servant of any other employer, or as placed under 
obligations or entitled to immunities 'different from 
those imposed upon or granted to an ordinary citizen, 
has certainly saved England from the development of 
the ar^bitrary'^prerogatives of the Crown, but it has 
also in more wftys than one been injurious to the 
public service. 

The law, for instance, has assuredly been slow to 
recognise the fact that violations of duty by public 
officials may have an importance and deserve a 
punishment far greater than the same conduct on 
the part of an agent of an ordinary employer. Some 
years ago a copyist in a publi*’ office betrayed to the 
newspapers a diplomatic document of the highest 
importance. Imagination can hardly picture a more 
flagrant breach of duty, but there then apparently 
existed no available means for punishing the culprit. 

If it could have been proved that he had taken from 
the office the paper on which the communication of 
state was written, he might conceivably have been 
put on itrial for larceny.^ But a prisoner put on 
trial for a crime of which he was in fact morally 
innocent, because the gross moral offence of which he 
was really guilty was not a crime, might have counted 
on an acquittal. The Official Secrets Act, 1889,®1iow, 
it is true, renders the particular offence, which could 
not be punished in 1878, a misdemeanour, but the 
Act, qfter the manner of English legislation, does not 
establish the general principle that an official breach 

1 See Annual Register, 1878, Chronicle, p. 71. 

p Repealed and superseded by the Oftlciad Secrets Act, 1911, 1 & 2 
Geo. 6, 0 . 2^ describe as “ An Act to re-enact the Official Secrets 
Act, 1889, with Amendments.” See especially sec. 2.] 



39* 


THE RULE tfF LAW 


Part n. of trust is a crime. It is therefore more than possible 
that derelictions of duty on the part of public servants 
which in some foreign countries would be severely 
punished may still in England expose the wrong-doer 
to no legal punishment. 

Nor is it at all wholly a benefit to the public that 
hona JUle obedience to tlie orders of Superiors is not a 
defence available to a subordinate who, in the discharge 
of his functions as a government officer, has invaded 
the legal rights of the humblest individual, or that 
officials are, like everybody else, accountable for their 
conduct to an ordinary Court of law, and to a 
Court, be it noted, where the verdict is given oy a 
jury. 

In this point of view few things are more instructive 
than an examination of the actions which have been 
brought against officers of the Board of Trade for 
detaining ships about to proceed to sea. Under the 
Merchant Shipping Acts since 1876 the Board have 
been and are bound to detain any ship which from its 
unsafe and unseawortliy condition cannot proceed to 
sea without serious danger to human lifa* Most* 
persons would suppose that the officials of the Board, 
as long as they, hoiia fide, and without malice or 
corrupt motive, endeavoured to carry out the pro- 
vismns of the statute, would be safe from an action 
at the hands of a shipowner. This, however, is not 
so, The Board and its officers have more than once 
been sued with success.® They have never been 
accused of either malice or negligence, but the mere 
fact that the Board act in an administrative capacity 

1 Merchant Shipping Act, 1894 (57 A 68 Viet 60), a. 459. 

2 See Thommi v. 9 Q.B.I>. (0.A.X 3^2, 
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is not a protection to the Board, nor is mere obedience chapter 
to the orders of the Board an answer to an action 
against its servants. Any deviation, moreover, from 
the» exact terms of the Acts—the omission of the most 
unmeaning formality—may make every person, high 
and low, confined in the detention of the ship, a 
wrong doer. Tfic question, on the answer to which 
the decision in each instance at bottom depends, is 
whether there was reasonable cause for detaining‘the 
vessel, and this inquir}" is detenniiicd by jurymen who 
sympathise moj‘c keenly with the losses of a ship¬ 
owner, whose ship may have been unjustly detained, 
than with the zeal of an inspector anxious to perform 
his duty and to prevent loss of life. The result 
has (it is said) been to render the provisions of 
the Merchant Shipping Acts, with regard to the 
detention of unseawoHliy ships, nugatory. Juries are 
often biassed against the Government. A technical 
question is referred for decision, from per&ons who 
know something about the subject, and are impartial, 
to persons who are both ignorant and prejudiced. 

The government, moreover, wliich has no concern but 
the public interest, is placed in the false position of a 
litigant fighting for his own advantage. These things 
ought to be noticed, for they explain, if they do not 
justify, the tenacity with which statesmen, as pftrtial 
as Tccqueville to English ideas of government, have 
clung to the conviction that administrative questions 
ought to be referred To administrative Courts. 

The merits of administrative law as represented by />«)* 
modem French droit that is, when?iS??^^ 

seen at its very best, escape the attention, and do not 
receive tile duo appreciation of English constitution** 
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Partn. alists.^ No jurist can fail to admire the skill with 
which the Council of State, the authority and the 
jurisdiction whereof as an administrative Court year 
by year receives extension, has worked out pew 
remedies for various abuses which would appear to be 
hardly touched by the ordinary law of'the land. The 
Council, for instance, has created atid extended the 
power of almost any individual to attack, and cause 
to be annulled, any act done by any administrative 
authority (using the term in a very wide sense) which 
is in excess of the legal power given to the person or 
body from whom the act emanates. Thus an order 
issued by a prefect or a bye-law made by a corporation 
which is in excess of the legal power of the prefect or 
of the corporate body may, on the application of a 
plaintiff who has any interest in the matter whatever, 
be absolutely set aside or annulled for the benefit not 
only of the plaintiff, but of all the world, and this 
even though he has not himself suffered, from the act 
complained of, any pecuniary loss or damage. The 
ingenious distinction ® again, w^hich has been more and 
more carefully elaborated by the Council of State, 

^ One, and not the least of them, is that access to the Council of 
State as an administrative Court is both easy and inexpensive. 

^ French law draws an important distinction between an injury 
caused to a prii’ate individual by act of the administration or govern- 
mentVhich is in excess of its powers (/uztts (2e ssrv^e), though duly 
carried ont, or at any rate, carried out without any gross fault on the 
part of a subordinate functionary, c.j/. a policeman acting in pursuance 
of official orders, and injury caused to a private individual by the 
negligent or malicious manner (JwuXt p^aomlle) in which such sub¬ 
ordinate functionary carries out official orders which may be ^rfectly 
lawful. In the first case the policeman incurs no liability at all, and 
the party aggrieved must proceed in some form or other against the 
State in the administrative Courts {tribunaux adirdniatratifa). In the 
aecond case the policeman is personally liable, and tbe 4 »arty aggrieved 
must proceed against him in the ordinary Courts {tribwnam jindiciairea) 
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between damage resulting from the personal fault 
{Jaute, personnelle), e.g. spite, violence, or negligence 
of an official, e.g. a prefect or a mayor, in the carrying 
out. of official orders, and the damage resulting, with¬ 
out any fault on the part of the official, from the 
carrying out of official orders, illegal or wrongful in 
themselves (fauXe de service)^ has of recent years 
afforded a valuable remedy to persons who have 
suffered from the misuse of official power, and has also, 
from one point of view, extended or secured the 
responsibility of officials—a responsibility enforceable 
in the ordinary Courts—for wrongful conduct, which 
is in strictness attributable to their personal action. 
And in no respect does this judge-made law’ of the 
Council appear to more advantage than in cases, 
mostly I conceive of comparatively recent date, in 
which individuals have obtained compensation for 
governmental action, which might' possibly be con¬ 
sidered of technical legality, but which involves in 
reality the illegitimate use of power conferred upon 
the government or some governmental body for one 
object, but in truth used for some end different from 
that contemplated by the law. One example explains 
my meaning. The State in 1872 had, as it still has, 
a monopoly of matches. To the government was 
given by law the power of acquiring existing mfltch 
factori'is under some form of compulsory purchase, 

(see Hauriou, pp. 170, 171; Laferriere, i. p. 652), and apparently 
cannot proceed against the State. * 

French authorities differ as to what is the precise criterion by 
which to distinguish a fauie peraonnelle from a faute de service, and 
show a tendency to hold that there is no faute peraonnelle on the part, 
e.g. of a policeman, when he has bona fide attempted to carry out his 
official duty.^ See Duguit, L’^tat, pp. 638-640; [Duguit, Traits de 
Droit Conetitutionnel, i. pp. 653-669.] 


Chapter 

XIL 
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Part n. It occurred to some ingenious minister that the fewer 
factories there were left open for sale, the less would 
be the purchase-money which the State would need to 
pay. A prefect, the direct servant of the govern¬ 
ment, had power to close fictories on sanitary grounds. 
Under the orders of the minister he closed a ’factory 
belonging to A, nominally on sanitai^ grounds, but in 
reality to lessen the number of match factories which 
the State, in the maintenance of its monopoly, would 
require to purchase. There was no personal fault 
on the part of the prefect. No action could with 
success be maintained against him in the judicial 
Courts,^ nor, we may add, in the administrative 
Courts.® A, however, attacked the act itself before 
the Council of State, and got the order of the prefect 
annulled,® and ultimately obtained, through the 
Council of State, damages from the State of over 
£2000 for the illegal closing of the factory, and this 
in addition to the purchase-money received from the 
State for taking possession of the factory.® 

Defects. No Englishman can wonder that the jurisdiction 
of the Council of State, as the greatest ofr adminis¬ 
trative Courts, grows apace; the extension of its 
power removes, as did at one time the growth of 
Equity in England, real grievances, and meets the 
need of the ordinary citizen. Yet to an Englishman 
imbued with an unshakeable faith in the importance 
of ’maintaining the supremacy of the ordinary law 
of the land enforced by the ordinary Law Coui^ts, the 
c^oit admimstratif of modem France is open to 
some grave criticism. 

* Dalioz, 1876, i. 495 » Daho*, 1878, Hi. 13. 

» DaUo?, 1880, Hi, 41. * 
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The high and increasing authority of the Council 
of State must detract, he surmises, from the dignity 
and respect of the judicial Courts. “ Tlie more there 
is of the more, the less there is of the less” is a 
Spanish proverb of profound wisdom and wide appli¬ 
cation* There was a time in the history of England 
when the judicial power of the Chancellor, bound up 
as it was with the prerogative of the Crown, might 
have overshadowed the Courts of Law, which have 
protected the hereditary liberties of England and the 
personal freedom of Englishmen. It ih difficult not 
to suppose that the" extension of the C»)uncirs 
jurisdiction, beneficial as may be its direct effects, 
may depress the authority of the judicial tribunals. 
More than one writer, who ought to represent the 
ideas of educated Frenchmen, mahes the suggestion 
that if the members of the Council of State lack that 
absolute security of tenure which is univeisally ac¬ 
knowledged to be the best guarantee of judicial 
independence, yet irremovable judges, who, thougli 
they may defy dismissal, are tormented by the 
constant • longing for advancement,^ are not more 
independent of the Government at whose hands they 
expect promotion than are members of the Council 
of State who, if legally removable, are by force of 
custom hardly ever removed from their high posifion. 

Trial by jury, we are told, is a joke, and, as far as 
the interests of the public are concerned, a very had 
joke.*. Prosecutors and criminals alike prefer the 
Correctional Courts, where a jury is unknown, to the 
Courts of Assize, where a judge presides and a jury 
gives a verdict. The prosecutor knows that in the 

1 See Chardon, pp. 326-32S. 8 IMti 
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Partn. Correctional Court proved guilt will ^ead to con- 
dcmnation. The criminal knows that though in the 
inferior Court he may lose the chance of acquittal 
by good-natured or sentimental jurymen, he ^ also 
avoids the possibility of undergoing ^severe punish¬ 
ment. Two facts are certain. In 1*881 the judges 
were deprived of the right of charging the jury. 
Year by year the number of causes tried in the Assize 
Courts decreases. Add to this that the procedure of 
the judicial Courts, whether civil or criminal, is 
antiquated and cumbrous. The procedure in the 
great administrative Court is modelled on modern 
ideas, is simple, cheap, and effective. The Court of 
Cassation still commands respect. The other judicial 
Courts, one can hardly doubt, have sunk in popular 
estimation. Their members neither exercise the power 
nor enjoy the moral authority of the judges of the 
High Court. 

It is difficult, further, for an Englishman to believe 
that, at any rate where politics are concerned, the 
administrative Courts can from their very nature^ 
give that amount of protection to individual freedom 
which is secured to every English citizen, and 
indeed to every foreigner residing in England. 
However this may be, it is certain that the dis¬ 
tinction between ordinary law and administrative 
law (taken together with the doctrine of the separation 
of powers, at any rate as hitherto interpreted by French 
jurists), implies the general belief that the agents of 
the government need, when acting in hona fide dis¬ 
charge of their official duties, protection from the con¬ 
trol of the ordinary law Courts. That Jbhis is so is 
proved by more than one fact The desire*^to protect 
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servants of tjie State has dictated the enactment of the Chapter 
Code Pdnal^ Article 114. This desire ^ept alive for 
seventy years Article 75 of the Constitution of the 
Yeap VIII. It influenced even the men by whom that 
Article^ was repealed, for the repeal itself is expressed 
in words which imply the intention of providing some 
special protection for the agents of the government. 

It influenced the decisions which more or less nulli¬ 
fied the efiect of the law of 19th December 1870, 
which was at first supposed to make the judicial 
Courts the sole judges of the liability of civil servants 
to suffer punishment or make compensation for acts 
of dubious legality done in the performance of their 
ofiicial duties. Oddly enough, the success with which 
administrative Courts have extended the right of 
private persons to obtain damages from the State 
itself for illegal or injurious acts done by its ser\"ants, 
seems, as an English critic must think, to supply a 
new form of protection for the agents of the govern¬ 
ment when acting in obedience to orders. There 
^surely can be little inducement to take proceedings 
against ft subordinate, whose guilt consists merely in 
carrying out a wrongful or illegal order, given him 
by his ofiicial superior, if the person damaged can 
obtain compensation from the government, or, in 
other words, from the State itself.^ But turn* the 

1 Consider, too, the extended protection offered to every servant of 
the State by the doctrine, suggested by at least one good authority, 
that he .cannot be held personally responsible for any wrong (faute) 
committed whilst he is acting in the spirit of his official duty. “ Si, 

“en effeti le fonotionmire a agi dam I’esprit de sa fonction, e'est^-dire en 
**poumUvant effectivement le but qu'avait VEtat en dtablmant cette 
**fonction, il ne pent dtre respomnble ni vis-d-vis de VEtat, ni vis-d-vie dee 
“particulier 80 albr 8 mime guHl ait eommis unefaute.*' —Duguit, DJkat, 
p. 638. 
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Partn. matter which way you will, the persona^ immunities 
of officials who take part, though without other fault 
of their own, in any breacli of the law, though con¬ 
sistent even with the modern droit oidministratij 
of France, are inconsistent with the ideas which 
underlie the common law of England. This essential 
opposition has been admirably expressed by a French 
jurist of eminence. 

“ Under every legal system,” writes Hauriou, 
the right to proceed against a servant of the govern- 
‘‘ ment for wrongs done to individuals in his official 
“capacity exists in some form or other; the right 
“ corresponds to the instinctive impulse felt by every 
“ victim of a legal wrong to seek compensation from 
“the immediately visible wrong-doer. But on this 
“ point the laws of different countries obey utterly 
“ different tendencies. There are countries [such, for 
“ example, as England or the United States] where 
“ every effort is made to shelter the liability of the 
“ State behind the personal responsibility of its 
“servant. There arc other countries where every 
“ effort is made to cover the responsibility of the 
“servant of the State behind the liability of the 
“State itself, to protect him against, and to save 
“ him froin, the painful consequences of faults com- 
“mftted in the service of the State. The laws of 
* “ centralised countries, and notably the l^w of France, 
“are of this type. There you will find what is 
“called the protection of officials” (go/rantie de$ 
foiictionna/ries ).' 

1 “ Ofe jmtwipt esf admvt par toutes Ue l^gislatione, la pouirsviU dn 
‘^fondiomair* fxiiie parhnd^ d'avtant qu'dU rdpond it, m, maamaeni 
^ inHUmdif ani eirt, jxmr la victim d'm dc dm vrtddre 4 VauUur 
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** irrnnedtatenmt Risible. Mats lea l&jislatiotis obeisaent d dem tendancea 
“ bien oppoaeea; n m eat qui s’efforfetit d'abriter V ttat derriha le fonetion- 
“ natVe, il en eat d*autrea, au contmire, qui a'effor^enP de faire couvrir le 
fonctionnaire par UEtat, de le proUger, de le raaaurer contre lea con- 
*' aequencea fdcheuaea de sea erreura. Lea legialatieva dea paya eentraliaea 
“ et rdStamrMmt celh de la Frcmce aont de ce dernier type; il y a ee que 
appelle um ^rantie des fonctionnaircK”—Hauriou, Prdda de 
DroiPAdminiatratiff Troisifeme 6dit., pp. 170, 171. 
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CHAPTER XIII 


RELATION BETWEEN PARLIAMENTARY SOVEREIGNTY 
AND THE RULE OP LAW 

Part II. The sovereignty of Parliament and the supremacy of 
the law of the land—the two principles which per- 
-vade the whole of the English constitution—may 
appear to stand in opposition to each other, or to be 
at best only counterbalancing forces. But this ap¬ 
pearance is delusive; the sovereignty of Parliament, 
as contrasted with other forms of sovereign power, 
favours the supremacy of the law, whilst the predomi¬ 
nance of rigid legality throughout our institutions 
evokes the exercise, and thus increases the authority, 
of Parliamentary sovereignty. 

The sovereignty of Parliament favours the suprem¬ 
acy of the law of the land. 

That this should be so arises in the main from two 
characteristics or peculiarities which distinguish the 
English Parliament from other sovereign powers. 

The first of these characteristics is that the com¬ 
mands of Parliament (consisting as it does of the 
Crown, the House of Lords, and the House of Com¬ 
mons) can be uttered only through the combined 
action of its three constituent parts, and^must, there¬ 
fore, always take the shape of formal and** deliberate 


Parlia.> 
meutary 
Aovereignty 
favours 
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legislation, will of Parliament' can be expressed Chapter 
only through an Act of Parliament. ^ 

This is no mere matter of form; it has most 
important practical effects. It prevents those inroads 


upon the law of the land which a despotic monarch, 
such as Louis \lV., Napoleon L, or Napoleon III., 
might effect by ordinances or decrees, or which the 


different constituent assemblies of France, and above 


all the famous Convention, carried out by sudden 
resolutions. The principle that Parliament speaks 
only through an Act of Parliament greatly increases 
the authority of the judges. A Bill which has passed 
into a statute immediately becomes subject to judicial 
interpretation, and the English Bench have always 
refused, in principle at least, to interpret an Act of 
Parliament otherwise than by reference to the words 
of the enactment. An English judge will take no 
notice of the resolutions of either House, of anything 
which may have passed in debate (a matter of which 
officially he has no cognisance), or even of the changes 
wffiich a Bill may have undergone between the moment 
of its first introduction to Parliament and of its 


receiving the Eoyal assent. All this, which seems 
natural enough to an English lawyer, would greatly 
surprise many foreign legists, and no doubt,oftcn docs 
give a certain narrowness to the judicial construefion 
of statutes. It contributes greatly, however, both (as 


1 A strong, if not the strongest, argument in favour of the so- 
called “ bi-cameral ” system, is to be found in the consideration that 
the coexistence of two legislative chambers prevents the confusion of 
resolutions passed by either House with laws, and thus checks the 
substitution of the arbitrary will of an assembly for the supremacy of 
the ordinary law of the land. Whoever wishes to appreciate the force 
of this argnmeitt should weigh well tlj^e history, not only of the French 
Convention but also of the Et^glish Long Parliament 



Fifftn. 


404 . THE RULE OF LA W 

I have already pointed out) to the autjiority of the 
judges and teethe fixity of the law.^ 

The second of these characteristic^ is that the 
English Parliament as such has never, excej^t at 
periods of revolution, exercised direct executive 
power or appointed the officials of the executive 
government. 

No doubt in modem times the House of Commons 
has in substance obtained the right to designate for 
appointment the Prime Minister and the other mem¬ 
bers of the Cabinet. But this right is, historically 
speaking, of recent acquisition, and is exercised in a 
very roundabout manner; its existence does not affect 
the truth of the assertion that the Houses of Parlia¬ 
ment do not directly appoint or dismiss the servants 
of the State; neither the House of Lords nor the 
House of Commons, nor both Houses combined, could 
eten now issue a direct order to a military officer, a 
constable, or a tax-collector; the servants of the 
State are still in name what they once were in 
reality—“ servants of the Crown ” ; and, what if 
worth careful notice, the attitude of Parliament 
towards government officials was determined origin¬ 
ally, and is still regulated, by considerations and 
feelings belonging to a time when the “servants of 
the Crown ” were dependent upon the King, that is, 
upon a power which naturally excited the jealousy 
and vigilance of Parliament. 

I# 

i The principle that the sovereign legislature can express ite com¬ 
mands Only in the particular form of an Act of Parliament ori^nates 
of course in historical causes; it is due to the fact that an Act of 
Parliament , was once in reality, what it still is in form, a law ** enacted 
V **by King by and with the advice and consent'^of^he Lor^ and 
‘‘CkminiUns, ill Parliament asseidbled,” 
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Hence several results all indirectly tending to 
support the' supremacy of the law.^ Parliament, 
though sovereign, unlike a sovereign monarch who is 
not only a legislator but a ruler, that is, head of the 
executive government, has ne%^er hitherto been able 
to use* the powers of the government as a means of 
interfering with the regular course of law ; ^ and what 
is even more important, Parliament has looked with 
disfavour and jealousy on all exemptions of officials 
from the ordinary liabilities of citizens or from the 
jurisdiction of the ordinary Courts; Parliamentary 
sovereignty has been fatal to the growth of “ad¬ 
ministrative law.” The action, lastly, of Parliament 
has tended*as naturally to protect the independence 
of the judges, as that of other sovereigns to protect 
the conduct of officials. It is worth notice that 
Parliamentary care for judicial independence has, 
in fact, stopped just at that point where on a priori 
grounds it. might be expected to end. The judges 
are not in strictness irremovable; they can be re¬ 
moved from office on an address of the two Houses; 
they hawe been made by Parliament independent 
of every power in the State except the Houses of 
Parliament. 

The idea may suggest itself to a reader that the 
characteristics or peculiarities 'of the English P^i-lia- 
ment on which I have just dwelt must now be 
common to most of the representative assemblies 
which, exist in continental Europe. The French 
National Assembly, for example, bears a consider¬ 
able external resemblance to our own Parliament* 
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1 Contraafe with, this the way in which, even towards the end of the; 
eighteenth century,French Kings interfered with the action of theConrte, 
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It is influenced, however, by a difierent spirit; it is 
the heir, in ^more ways than one, of‘the Bourbon 
Monarchy and the Napoleonic Empire. It is appar¬ 
ently, though on this point a foreigner must speak 
with hesitation, inclined to interfere in the details of 
administration. It does not look wifli special favour 
on the independence or authority of the ordinary 
judges. It shows no disapprobation of the system of 
droit adnimistratif which Frenchmen—very likely 
with truth—regard as an institution suited to their 
country, and it certainly leaves in the hands of the 
government wider executive and even legislative 
povrers than the English Parliament has ever conceded 
either to the Crown or to its servants. What is true 
of France is true under a difierent form of many other 
continental states, such, for example, as Switzerland 
or Prussia. The sovereignty of Parliament as de¬ 
veloped in England supports the supremacy of the law. 
But this is certainly not true of all the countries 
which now enjoy representative or Parliamentary 
government. 

The supremacy of the law necessitates the exercise 
of Parliamentary sovereignty. 

The rigidity of the law constantly hampers (and 
sometimes^ with great injury to the public) the action 
of \;he executive, and from the hard-and-fast rules of 
strict law, as interpreted by the judges, the govern¬ 
ment can escape only by obtaining from Parliament 
the discretionary authority which is denied, to the 
Crown by the law of the land. Note with care the 
way in which the necessity for discretionary powers 
brings about the recourse to exceptional legislation. 
Under the complex conditions of modS*n life no 
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government can in times of disorder, or of war, 
keep the peVce at home, or perform its duties towards 
foreign powers, without occasional uSe of arbitrary 
authority. During periods, for instance, of social 
disfurbance you need not only to punish conspirators, 
but also to iii’rcst men who are reasonably suspected 
of conspiracy ; foreign revolutionists are known to be 
spreading sedition throughout the land; order can 
hardly be maintained unless the executive can .expel 
aliens. When two foreign natioUb arc at war, or 
when civil contests divide a friendly country into two 
hostile camps, it is impossible for England to perform 
her duties as a neutral unless the Crown has legal 
authurity to put a summary check to the attempts 
of English sympathisers to help one or other of the 
belligerents. Foreign nations, again, feel aggrieved if 
they arc prevented from punishing theft and homicide, 
—if, in short,* their whole criminal law is weakened 
because every scoundrel can ensure impunity for his 
crimes by an escape to England. But this result 
must inevitably ensue if the English executive has 
no authority to surrender French or German offenders 
to the government of France or of Germany. The 
English executive needs therefore the right to 
exercise discretionary powers, but the Courts must 
prevent, and will prevent at * any rate wllere peirsonal 
liberty is concerned, the exercise by the government 
of any sort of discretionary power. The Crown 
cannot, except under statute, expel from England 
any alien' whatever, even though he were a murderer 
who, after slaughtering a whole family at Boulogne, 
had on the very day crossed red-handed to Dover. 

1 See, however, p. ^20, note 2, mite. 
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Partn. The executive therefore must usk for, aud always 
~ obtains, aid from Parliament. An Alien^Act enables 
the Ministry ‘in times of disturbance to expel any 
foreigner from the country; a Foreign Enlistment Act 
makes it possible for the Ministry to check intervention 
in foreign contests or the supply of alrms to foreign 
belligerents. Extradition Acts empower the govern¬ 
ment at the same time to prevent England from 
becoming a city of refuge for foreign criminals, and 
to co-operate with foreign states in that general re¬ 
pression of crime in which the whole civilised world 
has an interest. Nor have we yet exhausted the 
instances in which the rigidity of the law necessitates 
the intervention of Parliament. There are times of 
tumult or invasion when for the sake of legality itself 
the rules of law must be broken. The course which 
the government must then take is clear. The Ministry 
must break the law and trust for protection to an Act 
of Indemnity. A statute of this kind is (as already 
pointed out') the last and supreme exercise of Parlia¬ 
mentary sovereignty. It legalises illegality; it affords 
the practical solution of the problem which perplexed' 
the statesmanship of the sixteenth and seventeenth 
centuries, how to combine the maintenance of law and 
the authority of the Houses of Parliament with the 
free »exercise of that kind of discretionary power or 
prerogative which, under some shape or other, must at 
critical junctures be wielded by the executive govern¬ 
ment of every civilised country. 

This solution may be thought by some critics a 
merely formal one, or at best only a substitution of 
the despotism of Parliament for the prerogative of the 
^ See 1>1>. 228 - 233 , ante. ^ 
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Crown. Blit this idea is erroneous. The fact that oimpter 
the most arbitrary powers of the English executive 
must always be exercised under Act of Parliament 
places the government, even when armed with the 
widest authority, under the supervision, so to speak, 
of the Courts. ** Powers, however extraordinary, which 
are conferred or Sanctioned by statute, arc never really 
unlimited, for they are confined by the words of the 
Act itself, and, what is more, by the interpretation 
put upon the statute by the judges. Parliament is 
supreme legislator, but from the moment Parliament 
has uttered its will as lawgiver, that will becomes 
subject to the interpretation put upon it by the 
judges of the land, and the judges, who are influenced 
by the feelings of magistrates no less than by the 
general spirit of the common law, are disposed to 
construe statutory exceptions to common law prin¬ 
ciples in a mode which would not commend itself 
either to a body of officials, or to the Houses of 
Parliament, if the Houses were called upon to in¬ 
terpret their own enactments. In foreign countries, 
and especially in France, administrative ideas— 
notions derived ffiom the traditions of a despotic 
monarchy—^have ' restricted the authority and to a 
certain extent influenced the ideas of the judges. In 
England judicial notions hav? modified th*c action and 
influenced the ideas of the exeeutive government. By 
every path we oome round to the same conclusion, 
that parliamentery sovereignty has favoured the rule 
of law, and thlt the supremacy of the law of the 
land both calls forth the exertion of Parlianaentary 
sovereignty, and leads to its being exercised in a 
spirit of legality. 
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•CHAPTEE XIV 

NATURE OF CONVENTIONS OF CONSTITUTION . 

In an earlier part of this work ^ stress was laid upon chapter 
the essential distinction between the “law of the 
constitution,” which, consisting (as it does) of rules QaesUous 

• 1 1 1 remaining 

enforced or recognised by the Courts, makes up a to be 
body of “laws” in the proper sense of that term, ' 
and the “conventions of the constitution,” which 
consisting (as they do) of customs, practices, maxims, 
or precepts which ^ are not enforced or recognised by 
the Courts, make up a body not of laws, but of con¬ 
stitutional or political ethics; and it was further urged 
that the law, not the morality of the constitution, 

"forms tlje proper subject of legal study.* In ac¬ 
cordance with this view, the reader’s attention has 
been hitherto exclusively directed to the meaning 
and applications of two' principles which pervade the 
law of the constitution, namsly, the So^fereignty of 
Parliament ® and the Eule of Law.* 

But a lawyer cannot master even the legal side 
of the E^lish constitution without paying some 
attention to the nature of those constitutional under¬ 
standings which necessarily engross the attention of 

1 See pp. 22-30, ant^ ^ See pp. 20-31, ante. _ 

® Sti Part I. * See Part 11, 
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historians or of statesmen. He ought to fiscertain, at 
any rate, how^ if at all, the law of the constitution 
is connected with the conventions of t^he constitu¬ 
tion ; and a lawyer who undertakes this task will ^on 
find that in so doing he is only followjng one stage 
farther the path on which we have already entered, and 
is on the road to discover the last and most striking 
instance of that supremacy of the law which gives to 
the Englisli polity the whole of its peculiar colour. 

My aim therefore throughout the remainder of 
this book is to define, or ascertain, the relation or 
connection between the legal and the conventional 
elements in the constitution, and to point out the way 
in which a just appreciation of this connection throws 
light upon several subordinate questions or problems 
of constitutional law. 

This end will be attained if an answer is found 
to each of two questions: What is the nature of the 
conventions or understandings of the constitution? 
What is the force or (in the language of jurisprudence) 
the “ sanction ” by which is enforced obedience to the , 
conventions of the constitution ? These answers will 
themselves throw light on the subordinate matters to 
which I have made reference. . 

The saliept characteristics, the outward aspects so to 
spealf, of the understandings which make up the consti¬ 
tutional morality of modern England, can hardly be 
better described than in the words of Mr. ^eeman:— 

“We now have a whole system of political 
“ morality, a whole code of precepts for the guidance of 
“ public men, which will not be found in any page 
“ of either the statute or the common law;, but which 
“are in practice held hardly less sacred than any 
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principle enibodied in the Great Charter or in the 
“ Petition of^ Eight. In short, by th^ side of our 
** written Law^ there has grown up an unwritten or 
“ coi^ventional Constitution. When an Englishman 
“ speaks of thc^conduct of a public man being consti- 
“tutional or unconstitutional, he means something 
“wholly differeni} from what he means by conduct 
“ being legal or illegal. A famous vote of the House 
“ of Commons, passed on the motion of a great states- 
“ man, once declared that tlie then Ministers of the 
“ Crown did not possess the confidence of the House 
“ of Commons, and that their continuance in office 
“ was therefore at variance with the spirit of the con- 
“stitution. The truth of such a position, accord- 
“ ing to the traditional principles on which public men 
“ have acted for some generations, cannot be disputed; 

but it would be in vain to seek for any trace of such 
“doctrines in any page of our written Law. The 
“ proposer of that motion did not mean to charge the 
“ existing Ministry with any illegal act, with any act 
“ wdiich could bo made the subject either of a prose- 
“cution hi a lower court or of impeachment in the 
“ High Court of Parliament itself. He did not mean 
“ that they, Ministers of the Crown, appointed 
“during the pleasure of the Crown, jeommitted 
“ any breach of the Law of * which the Law chuld 
“ take cognisance, by retaining possession of their 
“offices till such time as the Crown should think 
“ good, to dismiss them from those offices. What he 
“meant was that the general course of their policy 
“ was one which to a majority of the House of Com- 
“ mons did pot seem to be wise or beneficial to the 
“ nation, and that therefore, according to a conven- 
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“ tional code as well understood and a^ effectuH as 
the written. Law itself, they were bound to resign 
“ offices of which the House of Commons no longer 
held them to be worthy.” ^ 

The one exception which can be taken- to this 
picture of our conventional constitution is^the con¬ 
trast drawn in it between the “written law” and 
the “unwritten constitution”; the true opposition, 
as already pointed out, is between laws properly so 
called, whether written or unwritten, and under¬ 
standings, or practices, which, though commonly 
observed, are not laws in any true sense of that 
word at all. But this inaccuracy is hardly more than 
verbal, and we may gladly accept Mr. Freeman’s 
words as a starting-point whence to inquire into the 
nature or common quality of the maxims which 
make up our body of constitutional morality. 

The following are examples® of the precepts to 
which Mr. Freeman refers, and belong to the code 
by which public life in England is (or is supposed 
to .be) governed. “ A Ministry which is outvoted 
in the House of Commons is in many cases bound 
to retire from office.” “A Cabinet, when outvoted 
on any vital question, may appeal once to the 
country by means of a dissolution.” “ If an appeal 
to tlj,e electors goes against the Ministry they are 
bound to retire from office, and have no right to 
-dissolve Parliament a second time.” “The Cabinet 
are responsible to Parliament as a body, for the 
general conduct of affairs.” “They are further 
responsible to an extent, not however very definitely 

* Orowth of ihs Eurjluh ConBtityiion (let edi)^^T'p. 100, 110» 

•2 gee, for further examples, pp. 25, 26, am. 
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fixed, for tiie appointments made by any of their 
number, or* to speak in more accurate language, 
made by the Crown under the advice of any member 
of the Cabinet.” “ The party who for the time being 
command a majority in the House of Commons, have 
(in general) a'right to have their leaders placed in 
office.” “ The most influential of these leaders ought 
(generally speaking) to be the Premier, or head of 
the Cabinet.” These are precepts referring to the 
position and formation of the Cabinet. It is, how¬ 
ever, easy to find constitutional maxims dealing 
with other topics. “ Treaties can be made without 
the necessity for any Act of Parliament; but the 
Crown, or in reality the Ministry representing the 
Crown, ought not to make any treaty which will 
not command the approbation of Parliament.” “ The 
foreign policy of the country, the proclamation of 
war, and the making of peace ought to be left in 
the hands of the Crown, or in truth of the Crown’s 
servants. But in foreign as in domestic affairs, 
the wish of the two Houses of Parliament or (when 
they differ) of the House of Commons ought to 
be followed.” “ The action of any Ministry would 
be highly unconstitutional if it should involve the 
proclamation of war, or the making of peace, in 
defiance of the wishes of the •House.” If tlnfire is 
a difference of opinion between the House of Lords 
and the House of Commons, the House of Lords 
ought,, at some point, not definitely fixed, to give 
way, and should the Peers not yield, and the House 
of Commons continue to enjoy the confidence of the 
country, it becomes the duty of the Crown, or of 

its responsible advisers, to create or to threaten to 

• ■ 2 k 
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create enougli new Peers* to override thfi opposition 
of the House ^ of Lords, and thus rest(5re harmony 
between the two branches of the legislature.”' 
“Parliament ought to be summoned for the despatch 
of business at least once in every j^ear.” “ If a 
sudden emergency arise, e,g, through* the outbreak 
of an insurrection, or an invasion by a foreign 
power, the I^linistry ought, if they require additional 
authority, at once to have Parliament convened 
and obtain any powers which they may need for 
the protection of the country. Meanwhile Ministers 
ought to take every step, even at the peril of 
breaking the law, which is necessary cither for 
restoring order or for repelling ..attack, and (if the 
law of the land is violated) must rely for protection 
on Parliament passing an Act of Indemnity.” 

These rules (which I have purposely expressed in 
a lax and popular manner), and a lot more of the 
same kind, malce up the constitutional morality of 
the day.' They arc all constantly acted upon, and, 
since they cannot be enforced by any Court of law, 
have no claim to be considered laws, ‘ffhey are 
multifarious,, differing, as it might at first sight 
appear, from each other'not only in importance but 
in general character and scope. They will be found 
how6ver, on careful ‘examioation, to possess one 
common quality or property; they are all, or at 
any rate most of them, rules for determining the 
mode in which the discretionary powers qf the 
Crown (or of the Ministers as servants of the Crown) 
ought to be exercised; and this characteristic will 
be found on examination to be the trait common 

^ Se® howe?«f Seam, QimvwmA of England (Sftd eJl.), p. 178, 
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not only t(n all the rules already enumerated, but Chapter 
to by far thte'greater part (though not quite to the 
whole) of the conventions of the constitution. This 
matter, however, requires for its proper understanding 
some further explanation. 

The* discretmnary powers of the government mean CoMtitu- 
every kind of action which can legally l)c taken by vStwnr 
the Crown, or by its servants, without the neces- 
sity for applying to Parliament for new statutory govorumg 

J ^ tr j 0 ^ j exi^rcitie oi 

authority. Thus no statute is required to enable pwroga- 
the Crown to dissolve or to convoke Parliament, to 
make peace or war, to create new Peers, to dismiss 
a Minister from office or to ai)point his successor. 

The doing of all ^ese things lies legally at any 
rate within the discretion of the Crown; they belong 
therefore to the discretionary authority of the govern¬ 
ment. This authority may no doubt originate in 
Parliamentary enactments, and, in a limited number 
of cases, actually does so originate. Thus the 
Naturalization Act, 1870, gives to a Secretary of 
State the right under certain circumstances to con¬ 
vert an alien into a naturalized British subject; and 
the Extradition Act, 1870, enables a*Secretary of 
State (under conditions provided by the Act) to over¬ 
ride the ordinary law of the land and hand over a 
foreigner to his own government for trial. Wirti the 
exercise, however, of such discretion as is conferred on 
the Crown or its servants by Parliamentary enact- 
mentfit we need hardly concern ourselves. Tlxe mode 
in which such discretion is to be exercised is, or may 
be,^ more or less clearly defined by the Act itself, 
and is often so cjosely limited as in reality to become 
the subjeft of legal decision, and thus pass from the • 
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Partm. domain of constitutional morality into that of law 
properly so called. The discretionary fcuthority of 
the Crown originates generally, not in Act of Parlia¬ 
ment, but in the “prerogative”—a term which has 
caused more perplexity to students than any other 
expression referring to the constitution. The*“pre¬ 
rogative” appears to be both histoHcally and as a 
matter of actual fact nothing else than the residue 
of discretionary or arbitrary authority, which at any 
given time is legally left in the hands of the Crown. 
The King was originally in truth what he still is 
in name, “the sovereign,” or, if not strictly the 
“sovereign” in the sense in which jurists use that 
word, at any rate by far the paost powerful part 
of the sovereign power. In 1791 the House of 
Commons compelled the government of the day, 
a good deal against the will of Ministers, to put 
on trial Mr. Keeves, the learned author of the 
History of English LaWy for the expression of 
opinions meant to exalt the prerogative of the Crown 
at the expense of the authority of the House of 
Commons. Among other statements for tha publica¬ 
tion of which he was indicted, was a lengthy com¬ 
parison of the Crown to the trunk, and the other 
parts of the constitution to the branches and leaves 
of a ^reat tree. This A>mparison was made with the 
object of drawing from it the conclusion that the 
Crown was the source of all legal power, and that 
while to destroy the authority of the Crown vras to 
cut down the noble oak under the cover of which 
Englishmen sought refuge from the storms ^ of 
Jacobinism, the House of Commons ^ and other 
institutions were but branches and lea^s which 
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might be lopped oiff without serious damage to the 
tree.' The ^ publication of Mr. Reeves’s theories 
during a period of popular excitement may have 
been injudicious. But a jury, one is happy to know, 
found that it was not seditious; for his views un¬ 
doubtedly rested on a sound basis of historical fact. 

The power of the Crown was in truth anterior to 
that of the House of Commons. From the time of 
the Norman Conquest down to the Revolution of 
1688, the Crown possessed in reality many of the 
attributes of sovereignty. The prerogative is the 
name for the remaining portion of the Crown’s 
original authority, and is therefore, as already 
pointed out, the napic for the residue of discretionary 
power left at any moment in the hands of the Crown, 
whether such pow'er be in fact exercised by the King 
himself or by his Ministers. Every act which the 
executive government can lawfully do without the 
autliority of the Act of Parliament is done in virtue of 
this prerogative. If therefore we omit from view (as 
we conveniently may do) powers conferred on the 
Crown »r its servants by Parliamentary enactments, 
as for example under an Alien Act, w'c may use the 
term “ prerogative ” as equivalent to the discretionary 
authority of the executive, and then lay down that 
the conventions of the constitution are In the» main 
precepts for determining the mode and spirit in which 
the prerogative is to be exercised, or (what is really 
the sfime thing) for fixing the manner in which any 
transaction which can legally be done in virtue of the 
Royal prerogative (such as the making of war or the 
declaration of peace) ought to be carried out. This 

1 See 26 St. Tr. 630-634, 
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Part m. statement holds good, it should be noted, of all the 
discretionary powers exercised by the executive, other¬ 
wise than under statutory authority; it applies to acts 
really done by the King himself in accordance with 
his personal wishes, to transactions (which are of more 
frequent occurrence than modem constitutionalists 
are disposed to admit) in which both the King and 
his Ministers take a real part, and also to that large 
and constantly increasing number of proceedings 
which, though carried out in the King^s name, arc 
in truth wholly the acts of the Ministry. The con¬ 
tentions of the constitution are in short rules intended 
to regulate the exercise of the whole of the remaining 
discretionary powers of the Cr^wn, whether these 
powers are exercised by the King himself or by the 
Ministry. That this is so may be seen by the ease 
and the technical correctness with which such conven¬ 
tions may be expressed in the form of i*e*gulations in re¬ 
ference to the exercise of the prerc^gative. Thus, to say 
that a Cabinet when outvoted on any vital question 
are bound in general to retire from office, is equivalent ^ 
to the assertion, that the prerogative of the Crown to 
dismiss its servants at the will of the King must be 
exercised in accordance with the wish of the Houses of 
Parliament; the statement that Ministers ought not 
to mjdie any treaty whifeh will not command the ap¬ 
probation of the Houses of Parliament, means that the 
prerogative of the Crown in regard to the making of 
treaties—what the Americans call the ** treaty-making 
power ”—ought not to be exercised in opposition to 
the will of Parliament. So, again, the rule that Par¬ 
liament must meet at least once ^ year, is in fact the 
rule'that the Crown’s legal right or prerogative to call 
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Parliamcnti together at the King’s pleasure must he 
so exercised*that Parliament meet once a year. 

This analysis of constitutional un3erstandings is 
open to the one valid criticism, that, though true as 
far as it goes, it is obviously incomplete; for there 
are some few**constitutional customs or habits which 
have no referenfic to the exercise of the royal power. 
Such,, for example, is the understanding—a very 
vague one at best—that in case of a permanent con¬ 
flict between the will of the House of Commons and 
the will of the House of Lords the Peers must at 
some point give way to the Lower House, Such, 
again, is, or at any rate w\as, the pr:ictice by which 
the judicial functions of the House of Lords are dis¬ 
charged solely by the Law Lords, or the understand¬ 
ing under which Divorce Acts were treated as judicial 
and not as legislative proceedings. Habits such as 
these are at‘bottom customs or rules meant to 
determine the mode in which one or other or both of 
the Houses of Parliament shall exercise their dis¬ 
cretionary powers, or, to use the historical term, their 
privileges.” The very use of the word “ privilege ” 
is almost enough to show us how to embrace all the 
conventions of the constitution under one general 
head. Between prerogative ” and “ privilege ” there 
exists a close analogy : the otie is the historical# name 
for the discretionary authority of the Crown; the 
other is the historical name for the discretionary 
authprity of each House of Parliament. Understand¬ 
ings then wliich regulate the exercise of the prerogative 
determine, or are meant to determine, the way in. 
which one member pf the sovereign body, namely the 
Crown, should exercise its discretionary authority; 
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understandings which regulate the exerciser of privilege 
determine, or are meant to determine,^ the way in 
which the ot6er members of the sovereign body 
should each exercise their discretionary authority. 
The result follows, that the conventions of the, con¬ 
stitution, looked at as a whole, are customs, or under¬ 
standings, as to the mode in which the several members 
of the sovereign legislative body, which, as it will be 
remembered, is the ^*King in Parliament,”^ should 
each exercise their discretionary authority, whether 
it be termed the prerogative of the Crown or the 
privileges of Parliament. Since, however, by far the 
most numerous and important of our constitutional 
understandings refer at bottom to, the exercise of the 
prerogative, it will , conduce to brevity and clearness 
if we treat the conventions of the constitution, as 
rules or customs determining the mode in which the 
discretionary power of the executive, or in technical 
language the prerogative, ought (^.e. is. expected by 
the nation) to be employed. 

Having ascertained that the conventions of the 
constitution are (in the main) rules for determining 
the exercise of the prerogative, we may carry our 
analysis of their character a step farther. They 
have all one ultimate object. Their end is to secure 
that Parliament, or the Cabinet which is indirectly 
appointed by Parliament, shall in the long run give 
effect to the will of that power which in modern 
England is the true political sovereign of the Stjite— 
the majority of the electors or (to use popular though 
not'quite accurate language) the nation. 

At this point comes into view the full importance 
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of the distinction already insisted upon^ between 
“ legal ” sovereignty and “ political sovereignty. 
Parliament is, from a merely legal point of view, the 
absolute sovereign of the British Empire, since every 
Act of Parliament is binding on every Court through¬ 
out the BritisTh dominions, and no rule, whether of 
moral itv or of laV, which contravenes an Act of Par- 
liamcnt, binds any Court throughout the realm. But 
if Parliament be in the eye of the law a supreme 
legislature, the essence of representative government 
is, that the legislature should represent or give effect 
to the will of the political sovereign, i.e. of the 
electoral body, or of the nation. That the conduct of 
the different parts of the legislature should be deter¬ 
mined by rules meant to secure harmony between the 
action of the legislative sovereign and the wishes of 
the political sovereign, must appear probable from 
general considerations. If the true ruler or political 
sovereign of England w^ere, as was once the case, the 
King, legislation might be carried out in accordance 
with the King’s will by one of two methods. The 
Crown might itself legislate, by royal proclamations, 
or decrees ; or some other body, such as a Council of 
State or Parliament itself, might be allowed to legis-^ 
late as long as this body conformed to the will of the 
Crown. If the first plan were adopted, there Would 
be no room or need for constitutional conventions. 
If the second plan were adopted, the proceedings of 
the legislative body must inevitably be governed by 
some rules meant to make certain that the Acts of 
the legislature should not contravene the will of the 
Crown. The electorate is in fact the sovereign of 
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England. It is a body which does not,«and from its 
nature hardly can, itself legislate, and which, owing 
chiefly to historical causes, has left in existence a 
theoretically supreme legislature. The result of this 
state of things would naturally be that the cpnduct 
of the legislature, which {ex hypotllesi) cannot be 
governed by laws, should be regulated by understand¬ 
ings of which the object is to secure the conformity 
of Parliament to the will of the nation. And this is 
what has actually occurred. The conventions of the 
constitution now consist of customs which (whatever 
their historical origin) are at the present day maintained 
for the sake of ensuring the supremacy of the House of 
Commons, and ultimately, through the elective House 
of Commons, of the nation. Our modern code of consti¬ 
tutional morality secures, though in a roundabout way, 
what is called abroad the “ sovereignjby of the people.” 

That this is so becomes apparent**^ we examine 
into the effect of one or two among the leading 
articles of this code. The rule that the powers of the 
Crown must be exercised through Ministers vrho arc 
members of one or other House of Parliament and who 
“ command the confidence of the House of Commons,” 
^really means, that the elective portion of the legisla¬ 
ture in effect, though by an indirect process, appoints 
the executive government; and, further, that the 
Crown, or the Ministry, must ultimately carry out, 
or at any rate not contravene, the wishes of the 
House of Commons. But as the process of .repre¬ 
sentation is nothing else than a mode by which the 
will of the representative body or House of Commons 
is made to coincide with the vfill of the nation, it 
follows that a rule which gives the ailJ)ointment 
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and control lof the government mainly to the House Chapter 

of Commoner is at bottom a rule wWch gives the -1 

election and ultimate control of the executive to the 
nation. The same thing holds good of the under- 
standijig, or habit, in accordance with which the 
House of Lordfs are expected in every serious political 
controversy to gfve way at some point or other to the 
will of the House of Commons as expressing the 
deliberate resolve of the nation, or of that futther 
custom which, though of comparatively recent growth, 
forms an essential article of modern constitutional 
ethics, by which, in case the Peers should finally re¬ 
fuse to acquiesce in the decision of the Lower House, 
the Urown is expected to nullify the resistance of the 
Lords by the creation of new Peerages.^ How, it 
may be said, is the “ point ” to be fixed at which, in 
case of a conflict between the two Houses, the Lords 
must give way, or the Crown ought to use its pre¬ 
rogative in the creation of new Peers ? The question 
is worth raising, because the answer throws great 
light upon the nature and aim of the articles which 
make up eur conventional code. This reply is, that the 
point at which the Lords must yield or the Crown 
intervene is properly determined by anything which 
conclusively shows that the House of Commons 
represents on the matter in Tlispute the deliliferate 
decision of the nation. The truth of this reply will 
hardly be questioned, but to admit that the deliberate 
decision of the electorate is decisive, is in fact to 
concede that the understandings as to the action of 

^ Mr. Hearn denies, as it seems to me on inadequate grounds, the 
existence of thia rule or Understanding. See Hearn, Qomninent of 
England (2n^ed.), p, 178 . 
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Part iiL the House of Lords and of the Crown are, what we 
have found them to be, rules meant te ensure the 
' ultimate supremacy of the true political sovereign, or, 
in other words, of the electoral body.' 

Buies as By far the most striking example of the real sense 
attaching to a whole mass of constitutional conven- 
liameiit. tioiis is found in a particular instance, which appears 
at first sight to present a marked exception to 
the general principles of constitutional morality. 
A Ministry placed in a minority by a vote of the 
Commons have, in accordance with received doctrines, 
a right to demand a tlissolution of Parliament. On 
the other hand, there are certainly combinations of 
circumstances under which the, Crown has a right 
to dismiss a Ministry who command a Parliamentary 
majority, and to dissolve the Parliament by which the 
Ministry are supported. The prerogative, in short, of 
dissolution may constitutionally be so’employed as to 
override the will of the representative body, or, as it 
is popularly called, “The Peoide’s House of Parlia¬ 
ment.” This looks at first sight like saying that in 
certain cases the prerogative can be so used as to set 
at nought the will of the nation. But in reality it 
is far otherwise. The discretionary power of the 
Crown occasionally may be, and according to con¬ 
stitutional precedents sometimes ought to be, used to 
strip an existing House of Commons of its authority. 
But the reason why the House can in accordance 
with the constitution be deprived of power and of 
existence is that an occasion has arisen on which 
there is fair reason to suppose that the opinion of the 
House is not the opinion of the ^electors. A dissolu- 

^ Compare Bagehot, English ConsHtutionf pp. 2 ?‘- 27 . 
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tion is in its essence an appeal from the legal to the 
political sovereign. A dissolution is allowable, or 
necessary, whenever the wishes of the fegislature are, 
or may fairly be presumed to be, different from the 
wishes of the nation. 

This is the*Moctiine established by the celebrated 
contests of 1784* and of 1834. In each instance the 
King dismissed a Ministry ivhich commanded the 
confidence of the House of Commons. In each* case 
there was an appeal to the country by means of a 
dissolution. In 1784 the appeal resulted in a decisive 
verdict in favour of Pitt and his colleagues, w^lio had 
been brought into office by the King against the will 
of tlie House of Commons. In 1834 the appeal led 
to a verdict equally decisive against Peel and Wel¬ 
lington, who alsoffiad been called to office by the 
Crown against the wishes of the House. The essential 
point to notice* is that these contests each in effect 
admit the principle that it is the verdict of the 
political sovereign which ultimately determines the 
right or (what in politics is much the same thing) 
the power of a Cabinet to retain office, namely, the 
nation. 

Much discussion, oratorical and literary, has been 
expended on the question whether the dissolution of 
1784 or the dissolution of 1834 was conkitulbnal.^ 
To a certiiin extent the dispute is verbal, and depends 
upon the meaning of the word “ constitutional.” If 
we mean by it “ legal,” no human being am dispute 
that George the Third and his son could without 
any breach of law dissolve Parliament. If we mean 
“usual,” no one ca^ deny that each monarch took 
1 See Appeilftix, Note Vll., The Meaning of an Unconstitutional Law. 
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a veiy unusual step in dismissing a Ministry which 
commanded a majority in the House of Commons. If 
by “constitutional” we mean “in conformity with 
the fundamental principles of the constitution,” we 
must without hesitation pronounce the condjict of 
George the Third constitutional, i.e. 'in conformity 
with tlie principles of the constitution as they are now 
understood. He believed that the nation did not 
approve of the policy pursued by the House of Com¬ 
mons. He was right in this belief. No modern con¬ 
stitutionalist will dispute that the authority of the* 
House of Commons is derived from its representing 
the will of the nation, and that the chief object of a 
dissolution is to ascertain that the will of Parliament 
coincides with the will of the nation. George the 
Third then made use of the prerogative of dissolution 
for the very purpose for which it exists. His conduct, 
therefore, on the modern theory of the constitution, 
was, as far as the dissolution went, in the strictest 
sense constitutional. But it is doubtful whether in 
1784 the King’s conduct was not in reality an inno¬ 
vation, though a salutary one, on the then prevailing 
doctrine. Any one who studies the questions con¬ 
nected with the name of John Wilkes, or the disputes 
between England and the American colonics, will see 
that ^'George the Third and the great majority of 
Gkorge the Third’s statesmen maintained up to 1784 
a view of Parliamentary sovereignty which made Par¬ 
liament in the strictest sense the sovereign power. 
To this theory Fox clung, both in his youth as a Tory 
and in his later life as a Whig. The greatne^ of 
Chatham and of his son lay in iiheir perceiving that 
.behind the Crown, behind the Eevolutioif Families, 
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behind Parliament itself, lay what Chatham calls the 
“ great public,” and what we should call the nation, 
and that on the will of the nation depended the 
authority of JE^arliament. In 1784 George the Third 
was le^ by the exigencies of the moment to adopt the 
attitude of Chatham and Pitt, He appealed (oddly 
enough) from tlie sovereignty of Parliament, of 
which he had always been the ardent champion, 
to that sovereignty of the people which he never 
ceased to hold in abhorrence. Whether this appeal 
1)e termed constitutional or revolutionary is now of 
little moment; it affirmed decisively the fundamental 
principle of oitr existing constitution that not Parlia¬ 
ment but the natipn is, politically speaking, the 
supreme power in the State. On this very ground 
the so-called “penal” dissolution was consistently 
enough denounced by Burke, who at all periods of 
his career was* opposed to democratic innovation, 
and far less consistently by Fox, who blended in 
his political creed doctrines of absolute Parliamentary 
sovereignty with the essentially inconsistent dogma 
of the sovereignty of the people. 

Of William the Fourth’s action it is hard to 
speak with decision. The dissolution of 1834 was, 
from a constitutional point of view, a mistake; it 
was justified (if at all) by the-* King’s belief that the 
Hour e of Commons did not represent the will of the 
nation. The belief itself turned out erroneous, but 
the livge minority obtained by Peel, and the rapid 
decline in the influence of the Whigs, proved that, 
though the King had formed a wrong estimate of 
public sentiment, he was not without reasonable 
ground fdl believing that Parliament had ceased to 
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represent the opinion of the nation. Now if it be 
constitutionally right for the Crown to« appeal from 
I’arliament to the electors when the House of 
Commons has in reality ceased to represent its 
constituents, there is great difficulty in mainlining 
tliat a dissolution is unconstitutional simply because 
the electors do, when appealed 'to, support the 
opinions of their representatives. Admit that the 
electors are the political sovereign of the State, and 
the result appears naturally to follow, that an appeal 
to them by means of a dissolution is constitutional,*’ 
whenever there is valid and reasonable ground for 
supposing that their Parliamentary representatives 
have ceased to represent their^ wishes. The con- 
stitutionality therefore of the dissolution in 1834 
turns at bottom upon the still disputable que.stion 
of fact, whether the King and^ his advisers had 
reasonable ground for supposing thac the reformed 
House of Commons had lost the confidence of the 
nation. Whatever may be the answer given by 
historians to this inquiry, the precedents of 1784 
and 1834 are decisive; they determine the*principle 
on which the prerogative of dissolution ought to be 
exercised, and show that in modern times the rules 
as to the dissolution of Parliament are, like other 
conventions of the constitution, intended to secure 
the ultimate supremacy of the electorate as the true 
political sovereign of the State; that, in short, the 
validity of constitutional maxims is subordinate and 
subservient to the fundamental principle of popular 
sovereignty. 

The necessity for dissolutiops stands in close 
connection* with the existence of Pariiamentary 
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sovereignty.* Where, as in the United States, no Chapter 
legislative asfeembly is a sovereign*^ po^er, the right 
of dissolution may be dispensed with; the con- ^^* 0 ° 
stitution provides security that no change of vital 
impor^nce can be effected without an appeal to the mentary 
people; and tlt6 change in the character of a legisla- reiguty. 
tive body by the*re-election of the whole or of part 
thereof at stated periods makes it certain that in 
the long run the sentiment of the legislature' will 
harmonise with the feeling of the public. Where 
Parliament is supreme, some further security for 
such harmony is necessary, and this security is given 
by the right of dissolution, which enables the Crown 
or the Ministry to ^appeal from the legislature to 
the nation. The security indeed is not absolutely 
. complete. Crown, Cabinet, and Parliament may 
conceivably favour constitutional innovations which 
do not approvb themselves to the electors. The 
Septennial Act could hardly have been passed in 
England, the Act of Union with Ireland would not, 
it is often asserted, have been passed by the Irish 
tarliamenib, if, in either instance, a legal revolution 
had been necessarily preceded by an appeal to the 
•electorate. Here, as elsewhere, the constitutionalism 
of America proves of a more rigid type ^ than the 
constitutionalism of England. • Still, under the^son- 
ditiofis of modem political life, the understandings 
” which exist with us as to the right of dissolution 
afford ^nearly, if not quite, as much security for 
sympathy between the action of the legislature and 
the will of the people, as do the limitations placed 
on legislative power Ijy the constitutions of American 
States. Ilf this instance, as in others, the principles 

• 2 p 
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explicitly stated in the various constitutions of the 
States, and in the Federal Constitution itself, are im¬ 
pliedly involved in the working of English political 
institutions. The right of dissolution is the right 
of appeal to the people, and thus underlies al| those 
constitutioni^ conventions which, in one way or 
another, are intended to produce harmony between 
the legal and the political sovereign power. 



.CHAPTER XV 


THE SANCTION BY WHICH THE CONVENTIONS OP THE 
CONSTITUTION ARE »ilNEOROED 

What is the sanction by which obedience to the 
conventions of the constitution is at bottom en- 
forceri 2 

This is by far thfe most perplexing of the specula¬ 
tive questions suggested by a study of constitutional 
law. Let us bear in mind the dictum of Paley, that 
it is often far harder to make men see the existence 
of a difficulty, than to make them, when once the 
difficulty is perceived, understand its explanation, 
and in the first place try to make clear to ourselves 
•what is the precise nature of a puzzle of which most 
students Simly recognise the existence. 

Constitutional understandings are admittedly not 
laws; they are not (that is to say) rules which will 
lie enforced by the (Courts. ^If a Premier wejre to 
retain office after a vote of censure passed by the 
House of Commons, if he were (as did Lord Pal¬ 
merston under like circumstances) to dissolve, or 
strictly speaking to get the Crown to dissolve. Parlia¬ 
ment, but, unlike Lord Palmerston, were to be again 
censured by the newly elected House of Commons, 
and ihen, g>fier all tliis had- taken place, wer« still to 
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remain at the head of the government,—flo one could 
deny that smjh a Prime Minister had acted uncon¬ 
stitutionally. Yet no Court of law^ would take 
notice of his conduct. Suppose, again, that on the 
passing by both Houses of an important bi]l,^the 
King should refuse his assent to tlie measure, or 
(in popular language) put his **‘veto” on it. 
Here there would be a gross violation of usage, 
but the matter could not by any proceeding 
known to English law be brought before the judges. 
Take another instance. Suppose that Parliament 
were for more than a year not summoned for the 
despatch of business. This would be a course of pro¬ 
ceeding of the most unconstitutipnal character. Yet 
there is no Court in the land before which one could 
go with the complaint that Parliament had not been 
assembled.^ Still the conventional rules of the con¬ 
stitution, though not laws, are, as ft is constantly 
asserted, nearly if not quite as binding as laws. 
They are, or appear to be, respected quite as much 
as most statutory enactments, and more than many. 
The puzzle is to see what is the force which habitually 
compels obedience to rules which have not behind 
^em the coercive power of the Courts. 

The difficulty of the problem before us cannot 
indeed be got rid of, but may be shifted and a good 
deal lessened, by observing that the invariableness 
of the obedience to constitutional understand¬ 
ings is itself more or less fictitious. The special 
articles of the conventional code are in fact often 

^ See 4 Edwai'd III. c. 14 ; 16 Gar. II. c.^ 1; and 1 Will. & 
Mary, Seas. 2, c. 2. Compare these with the repealed 16 Car. I. 
c. 1, whidk would have made the assembling of Pariia|nent a matter 
of law. 
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disobeyed. *A Minister sometimes refuses to retire Ch*pt«r 
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when, as hi§ opponents allege, he ought constitu- _L 

tionally to resign office; not many years have 
passed since the Opposition of the day argued, if not 
convincingly yet with a good deal of plausibility, that 
the Ministry had violated a rule embodied in the Bill 
of Rights; in 1^84 the House of Commons main¬ 
tained, not only by argument but by repeated votes, 
that Pitt had deliberately defied more than’ one 
constitutional precept, and the Whigs of 1834 
brought a like charge against Wellington and Peel. 

Nor is it doubtful that any one who searches through 
the pages of Hansard will find other instances in 
which const^iutionai maxims of long standing and 
high repute have been set at nought. The uncertain 
character of the deference paid to the conventions 
of the constitution is concealed under the current 
phraseology, wfiich treats the successful violation of a 
constitutional rule as a proof that the maxim was not 
in reality part of the constitution. If a habit or 
j)recept which can be set at nought is thereby shown 
not to be a portion of constitutional morality, it 
naturally follows that no true constitutional rule is 
ever disobeyed. ^ 

Yet, though the obedience supposed to be rendered But pnn- 
to the separate understandings or maxims of public conformity 
life is to a certain extent fictitious, the assertion that «Jnition 
. they have nearly the force of law is not without 
meaning. Some few of the conventions of the 
constitution are rigorously obeyed. Parliament, for 
example, is summoned year by year with as much 
regularity ai| thoughits annual meeting were provided 
for by a faw of nature; and (what is of more con- 
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Paxtm. sequence) though particular understan<!ings aie of 
uncertain objigation, neither the CroVn nor any 
servant of the Crown ever refuses obedience to the 
grand principle which, as we have seen, underlies all 
the conventional precepts of the constitution, namely, 
that government must be carried on in accordance 
with the will of the House of Commons, and ulti¬ 
mately with the will of the nation as expressed 
through that House. This principle is not a law; it 
is not to be found in the statute-book, nor is it a 
maxim of the common law; it will not be enforced 
by any ordinary judicial body. Why then has the 
principle itself, as also have certain conventions or 
understandings which are closely connected with it, 
the force of law ? This, when the matter is reduced 
to its simplest form, is the puzzle with which we 
have to deal. It sorely needs a solution. Many 
writers, however, of authority, chiefly because they 
do not approach the constitution from its legal side, 
hardly recognise the full force of the difficulty which 
requires to be disposed of. They either pass it by,,^^ 
or else apparently acquiesce in one of two* answers, 
each of which contains an element of truth, but 
neither of which fully removes the perplexities of 
any inquirer who is determined not to be put oflF 
with baere words. *' 

Insufficient A reply more often suggested than formulated in 
so many words, is that obedience to the conventions 

raent. Constitution is ultimately enforced by the fear 

of impeachment. 

If this view were tenable, these conventions, it 
should be remarked, would not be ** understandings ” 
at all, but laws ” in the truest sense of that term, 
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and their ^le peculiarity would lie in their being Chapter 
laws the breach of which could be punished only by 
one extraordinary tribunal, namely, the High Court 
of Parliament. But though it may well be conceded 
—and* the fact is one of great importance—that tbe 
habit of obedience to the constitution was originally 
generated and confirmed by impeachments, yet there 
are insuperable difficulties to entertaining the belief 
that the dread of the Tower and the block exerts any 
appreciable influence over the conduct of modern 
statesmen. No impeachment for violations of the 
constitution (since for the present purpose we may 
leave out of account such proceedings as those taken 
against Lord^Macclc^sficld, Warren Hastings, and Lord 
Melville) has occurred for more than a century and a 
half. The process, which is supposed to ensure the 
retirement from office of a modern Prime Minister, 

•when placed in* a hopeless minority, is, and has long 
been, obsolete. The arm by which attacks on freedom 
were once repelled has grown rusty by disuse; it is laid 
aside among the antiquities of the constitution, nor will 
it ever, we may anticipate, be drawn again from its 
scabbard. For, in truth, impeachment, as a means for 
enforcing the observance of constitutional morality, 
always laboured under one grave defect. The possibility 
of its use suggested, if it did not stimulate, onep most 
important violation of political usage; a Minister who 
dreaded impeachment would, since Parliament was 
the oply Court before which he could be impeached, 
naturally advise the Crown not to convene Parliament. 

There is something like a contradiction in terms in 
saying that^ a Minister is compelled to advise the 
meeting of Parliament by the dread of impeachment 
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Psrtm. 


Power of 

public 

opinion. 


if Parliament should assemble. If the fe&r of Parlia¬ 
mentary punishment were the only difiSculty in the 
way of violating the constitutioij, we may be sure 
that a bold party leader would, at the present daj’, as 
has been done in former centuries, sometimes syggest 
that Parliament should not meet. 

A second and current answer ‘to the question 
under consideration is, that obedience to the conven¬ 
tional precepts of the constitution is ensured by the 
force of public opinion. 

Now that this assertion is in one sense true, stands 
past dispute. The nation expects that Parliament 
shall be convened annually; the nation expects that 
a Minister who cannot retain tlje confidence of the 
House of Commons, shall give up his place, and no 
Premier even dreams of disappointing these expecta¬ 
tions. The assertion, therefore, that public opinion 
gives validity to the received precepts Yor the conduct 
of public life is true. Its defect is that,, if taken 
without further explanation, it amounts to little else 
than a re-statement of the very problem which it is^ 
meant to solve. For the question to be answered is, 
at bottom, Why is it that public opinion is, apparentl)’’ 
at least,, a sufficient sanction to compel obedience to 
the conventions of the constitution? and it is no 
answer to this inquiry •to say that these conventions 
are enforced by public opinion. Let it also be noted 
that many rules of conduct which are fully supported 
by the opinion of the public are violated every day of 
the year. Public opinion enjoins the performance of 
promises and condemns the commission of crimes, but 
the settled conviction of the nation that promises 
ought to be kept does not hinder merchants from 
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going into the Gazette^ nor does the universal execra- Chapter 
tion of the 'willain who sheds man’s blood prevent the '• 
commission of mu^ers. That public opinion does to 
a certain extent check extravagance and criminality 
is of |Jourse true, but the operation of opinion is in 
this case assisted by the law, or in the last resort by 
the physical po>^er at the disposal of the state. The 
limited effect of public opinion when aided by the 
police hardly explains the immense effect of opinion 
in enforcing rules which may be violated without any 
risk of the offender being brought before the Courts. 

To contend that the understandings of the con¬ 
stitution derive their coercive power solely from 
the approval of th^ public, is very like maintaining 
the kindred doctrine that the conventions of inter¬ 
national law are kept alive solely by moral force. 

Every one, except a few dreamers, perceives that the 
respect paid t8 international morality is due in great 
measure, not to moral force, but to the physical force 
in the shape of armies and navies, by which the com¬ 
mands of general opinion are in many cases supported ; 
and it difficult not to suspect that, in England at 
least, the conventions of the constitution are supported 
and enforced by something beyond or in addition to 
the public approval. 

What then is this ‘*8ome4;hing”? Itfy answer is, avae 
that it is nothing else than the force of the law. The JSeiwe 
dread of impeachment may have established, and J? 
public opinion certainly adds influence to, the pre- 
vailing dogmas of political ethics. But the sanction of law. 
which constrains the boldest political adventurer to 
obey the fundamental principles of the constitution 
and the •conventions in which these principles are * 
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Part III expressed, is the fact that the breach of these 
principles and of these conventions owill almost 
imtnediately bring the offender ^nto conflict with 
the Courts and the law of the land.' 

This is the true answer to the inquiry wlj^ich I 
have raised, but it is an answer whiclT undoubtedly 
requires both explanation and defence. 

Expiana- The meaning of the statement that the received 
° ' precepts of the constitution are supported by the law 
of the land, and the grounds on which that statement 
is based, can be most easily made apparent by con¬ 
sidering what would be the legal results which would 
inevitably ensue from the violation of some indis¬ 
putable constitutional maxim. 

Yearly No rulc is better established than that Parliament 
of Parlia- must assemble at least once a year. This maxim, as 
ment. before pointed out, is certainly not derived from the 
common law, and is not based upon‘'any statutory 
enactment. Now suppose that Parliament were pro¬ 
rogued once and again for more than a year, so that 
for two years no Parliament sat at Westminster. ^ 
Here we have a distinct breach of a constitutional 
practice or understanding, but we have no violation 
of law. What, however, would be the consequences 
which would ensue ? They would be, speaking gener¬ 
ally, 4hat any Ministry who at the present day 
sanctioned or tolerated this violation of the con¬ 
stitution, and every person connected with the 
government, would immediately come into conflict 
with the law of the land. 

A moment’s reflection shows that this would be so. 
The Army (Annual) Act would, in the^ first place 
expire. Hence the Army Act, on which the*discipline 
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of the arnfy depends, would cease to be in force.' 
But thereupon all means of controlling the army 
without a breach of law would cease to exist. Either 
the ^ army must be discharged, in which case the 
mean^ of maintaining law and order would come to 
an end, or the’army must be kept up and discipline 
must be maint^ned without legal authority for its 
maintenance. If this alternative were adopted, 
every person, from the Commander-in-Chief down¬ 
wards, who took part in the control of the army, and 
indeed every soldier who carried out the commands 
of his superiors, would find that not a day passed 
without his committing or sanctioning acts which 
would render him Jiable to stand as a criminal in the 
dock. Then, again, though most of the taxes would 
still come into the Exchequer, large portions of the 
revenue would cease to be legally due and could not 
be legally collected, whilst every official, who acted as 
collector, would expose himself to actions or prosecu¬ 
tions. The part, moreover, of the revenue which 
^ came in, could not be legally applied to the purposes 
of the government. If the Ministry laid hold of the 
revenue they would find it difficult to avoid breaches 
of definite laws which would compel them to appear 
before the Courts. Suppose however that the Cabinet 
were willing to defy the law.* Their criminal faring 
would not suffice for its purpose ; they could not get 
hold of the revenue without the connivance or aid 
of a large number of persons, some of them indeed 
officials, but some of them, such as the Comptroller 
General, the Governors of the Bank of England, and 

^ In pop^ilar, though fnaccurate language, " the Mutiny Act would 
expire.” See note 2, p. 305 mk. 


Chapter 

XV. 
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ro. the like, unconnected with the administra1!ion. None 
of these officip,ls, it should be noted, dould receive 
from the government or the Crown any protection 
against legal liability; and any person, e.g. the Com- 
mander-in-Chief, or the colonel of a regiment^ who 
employed force to carry out the policy of the govern¬ 
ment would be exposed to resistance supported by 
the Courts. For the law (it should always be borne 
in mind) operates in two different ways. It inflicts 
penalties and punishment upon law-breakers, and 
(what is of equal consequence) it enables law-respect¬ 
ing citizens to refuse obedience to illegal commands. 
It legalises passive resistance. The efficacy of such 
legal opposition is immensely increased by the non¬ 
existence in England of anything resembling the droit 
administratif of France,^ or of that wide discretionary 
authority which is possessed by every continental 
government. The result is, that an administration 
which attempted to dispense with the annual meeting 
of Parliament could not ensure the obedience even of 
its own officials, and, unless prepared distinctly to 
violate the undoubted law of the land, would find 
itself not only opposed but helpless. 

The rule, therefore, that Parliament must meet 
once a year, though in strictness a constitutional 
convention which is not a law and will not be 
enforced by the Courts, turns out nevertheless to be 
an understanding which cannot be neglected without 
involving hundreds of persons, many of whonji are 
by no means specially amenable to government 
influence, in distinct acts of illegality cognisable by 
the tribunals of the country. This convention there- 

1 See chap, xii., ante. * 
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fore of the tonstitution is in reality based upon, and Chapter 
secured by, ihe law of the land. ^ 

This no doubt is a particularly plain case. I have 
examined it fully, both because it is a particularly 
plain .instance, and because the full understanding of 
it affords the clue which guides us to the principle on 
which really rests such coercive force as is possessed 
by the conventions of the constitution. 

To see that this is so let us consider for a moment Resigna- 
the effect of disobedience by the government to one Siatry 
of the most purely conventional among the maxims 
of constitutional morality,—the rule, that is to say, 
that a Ministry ought to retire on a vote that they 
no longer possess the confidence of the House of 
Commons. Suppose that a Ministry, after the 
passing of such a vote, were to act at the present 
day as Pitt acted in 1783, and hold ofiice in the face 
of the censure* passed by the House. There would 
clearly be a primd facie breach of constitutional 
ethics. What must ensue is clear. If the Ministry 
wished to keep within the constitution they would 
announce* their intention of appealing to the con¬ 
stituencies, and the House would probably assist in 
hurrying on a dissolution. All breach of law would 
be avoided, but the reason of this would be that the 
conduct of the Cabinet would not be a breach of 
corstitutional morality; for the true rule of the 
constitution admittedly is, not that a Ministry can¬ 
not keep office when censured by the House of 
Commons, but that under such circumstances a 
Ministry ought not to remain in office unless they 
can by an appeal t^ the country obtain the election 
of a HCuse which will support the government. 
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Taxtm . Suppose tlien that, under the circumstances I have 
imagined, the ^Ministry either would noli recommend 
a dissolution of Parliament, or, having dissolved 
Parliament and being again censured by the newly 
elected House of Commons, would not resign ^ofiSce. 
It would, under this state of things,*be as clear as 
day that the understandings of the ‘constitution had 
been violated. It is however equally clear that the 
House would have in their own hands the means of 
ultimately forcing the Ministry either to respect the 
constitution or to violate the law. Sooner or later 
the moment would come for passing the Army 
(Annual) Act or the Appropriation Act, and the 
House by refusing to pass either of these enactments 
would involve the Ministry in all the inextricable 
embarrassments which (as I have already pointed out) 
immediately follow upon the omission to convene Par¬ 
liament for more than a year. The bifeach, therefore, 
of a purely conventional rule, of a maxim utterly un¬ 
known and indeed opposed to the theory of English 
law, ultimately entails upon those who break it direct 
conflict with the undoubted law of the l^lnd. We 
have then a right to assert that the force which in 
the last resort compels obedience to constitutional 
morality is nothing else than the power of the law 
itself* The conventions of the constitution are not 
laws, but, in so far as they really possess binding 
force, derive their sanction from the fact that who¬ 
ever breaks them must Anally break the la\sr and 
incur the penalties of a law-breaker. 

Objections. It is worth while to consider one or two objec¬ 
tions which may be urged with ^more or less plausi¬ 
bility against the doctrine that the obligfttory force 
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of constitutional morality is derived from the law Chapter 
itself. ; ^ 

The government, it is sometimes suggested, may Law may 
by the use of actual force carry through a cowp d'etat powered 
and* defy the law of the land. ' 

This suggestion is true, but is quite irrelevant. 

No constitution txm be absolutely safe from revolution 
or from a cowp d'etat; but to show that the laws may 
be defied by violence does not touch or invalidate the 
statement that the understandings of the constitution 
are based upon the law. They have certainly no 
more force than the law itself. A Minister who, like 
the French President in 1851, could override the law 
could of course overthrow the constitution. The 
theory propounded aims only at proving that when 
constitutional understandings have nearly the force of 
law they derive their power from the fact that they 
cannot be broken without a breach of law. No one is 
concerned to show, what indeed never can be shown, 

r 

that the law can never be defied, or the constitution 
never be overthrown. 

It slmlild further be observed that the admitted 
sovereignty of Parliament tends to prevent violent 
attacks on the constitution. Eevolutionists or con¬ 
spirators generally believe themselves to be supported 
by the majority^of the natien, and, when they suc¬ 
ceed, this belief is in general well founded. But in 
modern England, a party, however violent, who count 
on tjie sympathy of the people, can accomplish by 
obtaining a Parliamentary majority all that could be 
gained by the success of a revolution. When a spirit 
of reaction or of innovation prevails throughout the 
country,^ reactionary or revolutionary policy is 
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Piurtm . enforced by Parliament without any party* needing to 
make use of violence. The oppressive legislation of 
the Restoration in the seventeenth century, and the 
anti-revolutionary legislation of the ^Tories from 
the outbreak of the Revolution till the ei^d* of 
George the Third’s reign, saved the* constitution 
from attack. A change of spirit averted a change of , 
form; the flexibility of the constitution proved its 
strength. 

parbament If the maintenance of political morality, it may 
with some plausibility be asked,, really depends on 

Mn^my Parliament to refuse to pass laws 

such as the Army (Annual) Act, which are necessary 
for the maintenance of order, and indeed for 
the very existence of society, how does it happen 
that no English Parliament has ever employed 
this extreme method of enforcing obedience to the 
constitution ? * 

The true answer to the objection thus raised 
appears to be that the observance of the main and the 
most essential of all constitutional rules, the rule, that 
is to say, requiring the annual meeting of Pailiament, * 
is ensured, without any necessity for Parliamentary^ 
action, by the temporary character of the Mutiny Aqt, . 
and that the power of Parliament to compel obedieni^ ! 
to its wishes by refusing>to pass the %t is so^coieapletev 
that the mere existence of the power has made its use 
unnecessary. In matter of fact, no has since 

the Revolution of 1689 ever defied the House 
mons, unless the Cabinet could confide in thegi'feuppbllJ 
of the country, or, in other words, could coififJiMi the 
election of a House which would 8;ipport the policy of 
the government. To this we must add,‘thtet in the 
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rare instan<3tes in which a Minister has defied the Chapter 

House, the refusal to pass the Mutinj^ Act has been _L 

threatened or contemplated. Pittas victory over the 
Coalition is constantly cited as a proof that Parliament 
cannoj refuse to grant supplies or to pass an Act 
necessary for the discipline of the army. Yet any 
^onc who studies* with care the great '' Case of the 
Coalition” will see 'that it does not support the 
dogma for 'which it is quoted. Fox and his friends 
did threaten and did intend to press to the very 
utmost all the legal powers of the House of Com¬ 
mons. They failed to carry out their intention solely 
because they at Last perceived that the majority of the 
House did not represent the will of tlie coujitry. 

What the “ leading case ” shows is, that the Cabinet, 
when supported by the Crown, and therefore possess¬ 
ing the power of dissolution, can defy the will of a 
House of ComnTons if the House is not supported by 
the electors. Here we come round to the fundamental 
dogma of modern constitutionalism; the legal sove¬ 
reignty of Parliament is subordinate to the political 
sovereignty of the nation. This the conclusion in 
reality established by the events of 1784. Pitt over¬ 
rode the customs, because he adhered to the principles, 
b£tha constitution. He broke through the received 
constitutieftial unierstandings without damage fo his 
power or reputation ; he might in all probability have 
in case* of n 0 ii 9 iessity broken the law itself with im¬ 
punity,’..For had the Coalition pressed their legal 
rights to*an extreme length, the new Parliament of 
1784 wiutddn all likelihood have passed an Act of 
Indemnity for illegalities necessitated, or excused, by 
the attemjft of an unpopular faction to drive from 
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Sub¬ 

ordinate 

inquiries. 


Why has 
impeach¬ 
ment gone 
out of use ? 


power a Minister supported by the Crown, by the 
Peers, and by^thc nation. However thi| may be, the 
celebrated conflict between Pitt and Fox lends no 
countenance to the idea that a House of Commons 
supported by the country would not enforce the 
morality of the constitution by placing before any 
Minister who defied its precepts the alternative of 
resignation or revolution.^ 

A clear perception of the true relation between the 
conventions of the constitution and the law of the 
land supplies an answer to more than one sub¬ 
ordinate question which has perplexed students and 
commentators. 

How is it that the ancient methods of enforcing 
Parliamentary authority, such as impeachment, the 
formal refusal of supplies, and the like, have fallen 
into disuse ? 

The answer is, that they are disusted because ulti¬ 
mate obedience to the underlying principle of all 
modern constitutionalism, which is nothing else than 
the principle of obedience to the will of the nation as 
expressed through Parliament, is so closely A)ound up*' 
with the law of the land that it can hardly be violated 
without a breach of the ordinary law. Hence the 
extraordinary remedies, which were once necessary for 
enforcing the deliberate will of the nation, having 
become unnecessary, have fallen into desuetude. If 
they are not altogether abolished, the cause lies partly 
in the conservatism of the English people, and j)artly 

' It is further not the case that the idea of refusing supplies is un¬ 
known to modern statesmen. In 1868 such refusal was threatened in 
order to force an early dissolution of Parliament; in 1886 the dis¬ 
solution took place before the supplies Were fully granted, and the 
supplies granted were granted for only a limited periods 
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in the valid consideration that crimes may still be Chapter 
occasional].}* committed for which the |>rdinary law of 
the land hardly affords due punishment, and which 
therefore may well be dealt with by the High Court 
of Pij-rliament. 

WTiy is it*tlmt the understandings of the constitu- Why are 
tion have about* them a singular clement of vagueness tiSjaf"’ 
and variability ? 

Why is it, to take definite instances of this* uncer- variable? 
tainty and changcableness, that no one can define 
wdth absolute precision the circumstances under which 
a Prime Minister ought to retire from office ? Why is 
it that no one can fix the exact point at which resist¬ 
ance of the JIousc .of Lords to the wdll of the House 
of Commons becomes unconstitutional ? and how docs 
it liaiipcn that the Peers could at one time arrest 
legislation in a way which now would be generally 
held to involve a distinct breach of constitutional 
morality? What is the reason w'hy no one can 
describe with precision the limits to the influence on 
the conduct of public affairs which may rightly be 
exerted •by the reigning monarch ? and how does it 
happen that George the Third and even George the 
Fourth each made his personal will or caprice tell 
on the policy of the nation in a very different w'ay 
and degree from that in whTch Queen Victorfa ever 
attempted to exercise personal influence over matters 
of State ? 


The answer in general terms to these and the like 
inquiries is, that the one essential principle of the 
constitution is obedience by all persons to the deliber¬ 
ately expressed wilbof the House of Commons in the 
first instance, and ultimately to the will of the nation 
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Part m. as expressed through Parliament. The conventional 
code of political morality is, as already pointed out, 
merely a body of maxims meant to secure respect for 
this principle. Of these maxims some indeed—such, 
for example, as the rule that Parliament must b^ con¬ 
voked at least once a year—are so closelyconnected 
with the respect due to Parliamentary or national 
authority, that they will never be neglected by any 
one who is not prepared to play the part of a revolu¬ 
tionist ; such rules have received the undoubted stamp 
of national approval, and their observance is secured 
by the fact that whoever breaks or aids in breaking 
them will almost immediately find himself involved in 
a breach of law. Other constitutional maxims stand 

I I 

in a very different position. Their maintenance up to 
a certain point tends to secure the supremacy of Par¬ 
liament, but they are themselves vague, and no one 
can say to what extent the will of Parliament or the 
nation requires their rigid observance; they there¬ 
fore obtain only a varying and indefinite amount of 
obedience. 


With- Thus the rule that a Ministry who have 4ost the 
JwfidtnM confidence of the House of Commons should retire 
commemaf cnough, and any permanent neglect 

of the spirit of this rule would be absolutely incon- 
sistentJ’ with Parliaipentary government, and would 
finally involve the Minister who broke the rule' in 
acts of undoubted illegality. But when you come to 
inquire what are the signs by which you are to know 
that the House has withdrawn its confidence from a 


Ministry,—-whether, for example, the defeat of an 
important Ministerial measure or the sjuallnesa of 
a Ministerial majority is a certain procJF that a 
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Ministry ought to retire,—you ask a question which Chapter 
admits of.io absolute reply.^ All tHjat can be said 
is, that a Cabinet ought not to continue in power 
(subject, of course, to the one exception on which I 
havc^before dwelt®) after the expression by the House 
of Commons of a wish for the Cabinet’s retirement. 

Of course, therefore, a Minister or a Ministry must 
resign if the House passes a vote of want of confi¬ 
dence. There are, however, a hundred signs of Par¬ 
liamentary disapproval which, according to circum¬ 
stances, either may or may not be a sufficient notice 
that a Minister ought to give up office. The essential 
thing is that the Ministry should t»bey the House as 
representing the lotion. But the question whether 
the House of Commons has or has not indirectly inti¬ 
mated its will that a Cabinet should give up office is 
not a matter as to which any definite principle can be 
laid down. The difficulty which now exists, in settling 
the point at which a Premier and his colleagues are 
bound to hold that they have lost the confidence of 
the House, is exactly analogous to the difficulty which 
often pftplexed statesmen of the last century, of de- 
termining^he point at which a Minister was bound to 
hold he had lost the then essential confidence of the 
King. The ridiculous efforts of the Dijke of New¬ 
castle to remain at the head 5f the Treasury, ih spite 

of the broadest hints from Lord Bute that the time 

\ 

^ See Hearn, GovemmetU of England^ chap, ix., for an attempt to 
deterioine the circum 8 taQce 9 under which a Ministry ought or ought 
not to keep office. See debate in House of Commons of 24th duly 
1906, for consideration of, and reference to, precedents with regard to 
the duty of a Ministry to retire from office when they have lost the 
confidence of the House of Commons.— Pari, Deb. 4th ser. vol. 160, 

• col. 60, ‘ * 
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When 
House of 
Lords 
sbould give 
way to 
CommoiLs. 


had come for resignation, are exactly analogous to the 
undignified persistency with which later C4tinets have 
occasionally clung to office in the face of intimations 
that the House desired a change of government. As 
long as a master does not directly dismiss a seryant, 
the question whether the employer’s conduct betrays 
a wish that the servant should give nbtice must be an 
inquiry giving rise to doubt and discussion. And if 
there be sometimes a difficulty in determining what is 
the will of Parliament, it must often of necessity be 
still more difficult to determine what is the will of the 
nation, or, in other words, of the majority of the 
electors. 

The general rule that the House of Lords must 
in matters of legislation ultimately give way to the 
House of Commons is one of the best-established 
maxims of modern constitutional ethics. But if any 
inquirer asks how the point at wffiich tile Peers are to 
give way is to be determined, no' answer which even 
approximates to the truth can be given, except the 
very vague reply that the Upper House must give 
way whenever it is clearly proved that the wiil of the 
House of Commons represents the deliberate will of 
the nation. The nature of the proof differs under 
different circumstances. 

Wh^ei). once the true state of the case is perceived, 
it is easy to understand a matter which, on any cut- 
and-dried theory of the constitution, can only with 
difficulty be explained, namely, the relation occupied 
by modern Cabinets towards the House of Lords. It 
is certain that for more than half a century Ministries 
have constantly existed which did not command the 
confidence of the Upper House, and that sufth Minis- 
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tries have, Without meeting much opposition on the Chapter 
part of the, teers, in the main carried out a policy of 
which the Peers did not approve. It is also certain 
that while the Peers have been forced to pass many 
bills jv'hich they disliked, they have often exercised 
large *though*very varying control over the course 
of legislation. Between 1834 and 1840 the Upper 
House, under the guidance of Lord Lyndhurst, re¬ 
peatedly and with success opposed Ministerial mea¬ 
sures which had passed the House of Commons. For 
many years Jews were kept out of Parliament simply 
because the Lords were not prepared to admit tliem. 

If you search for the real cause of this state of things, 
you will find that it was nothing else than the fact, 
constantly concealed under the misleading rhetoric of 
party warfare, that on the matters in question the 
electors were not prepared to support the Cabinet in 
taking the steps necessary to compel the submission 
of the House of Lords. On any matter upon which 
the electors are firmly resolved, a Premier, who is in 
effect the representative of the House of Commons, 
has the means of coercion, namely, by the creation of 
Peers. In a country indeed like England, things are 
rarely carried to this extreme length. The knowledge 
that a power can be exercised constantly prevents its 
being actually put in force. This is so even in private 
life; most men pay their debts without being driven 
into Court, but it were absurd to suppose that the 
possible compulsion of the Courts and the sherifi* has 
not a good deal to do with regularity in the payment 
of debts. The acquiescence of the Peers in measures 
which the Peers do jiot approve arises at bottom from 
the fact tHat the nation, under the present constitution, 
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Part ni. 


possesses %tlie power of enforcing, tlirougli very cum¬ 
bersome macbpery, the submission of tbi feers to tbe 
conventional rule that the wishes of the House of 

t 

Lords must finally give way to the decisions of the 
House of Commons. But the rule itself is vagup, and 
the degree of obedience which it obtains is varying, 
because the will of the nation is often not clearly 
expressed, and further, in this as in other matters, 
is itself liable to variation. If the smoothness with 
which the constitutional arrangements of modern 
England work should, as it often does, conceal from 
us the force by which the machinery of the constitu¬ 
tion is kept working, we may with advantage consult 
the experience of English colonies. ^ No better example 
can be given of the methods by which a Representa¬ 
tive Chamber attempts jn the last resort to compel the 
obedience of an Upper House than is afforded by the 
varying phases of the conflict which raged in Victoria 
during 1878 and 1879 between the two Houses of the 
Legislature. There the Lower House attempted to 
enforce upon the Council the passing of measures^ 
which the Upper House did not approve, by, itx effect, 
inserting the substance of a rejected bilUin the 
Appropriation Bill. The. Council in turn threw out 
the Appropriation Bill. The Ministry thereupon dis¬ 
missed officials, magistrates, county court judges, and 
others, whom they had no longer the means to pay, 
and attempted to obtain payments put of the Treasury 
on the strength of resolutions passed solely by the 
Lower House. At this point, however, the Ministry 
came into conflict with an Act of Parliament, that S, 
with the law of the land. The contest continued 
under different forms until a change in public opinion 
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S 

finally led *to the election of a Lower House which Chapter 

could act w»h the Council. With thg result of the _1 

contest we are not concerned. Three points, however, 
should be noticed. The conflict was ultimately ter- 
minatied in accordance with the expressed will of the 
electors; eacli’party during its course put \tl force 
constitutional powers hardly ever in practice exerted 
in England; as the Council was elective, the Ministiy 
did not possess any means of producing harmony be¬ 
tween the two Houses by increasing the number of 
the Upper House. It is certain that if the Governor 
could have nominated members of the Council, the 
Upper House would have yielded to the will of the 
Lower, in the same, way in which the Peers alwavs 
in the last resort bow to the will of the House of 
Commons. 

How is it, again, that all the understandings why w the 
which are supposed to regulate the personal relation 
of the Crown to the actual work of government are 
marked by the utmost vagueness and uncertainty ? ■ 

^ The matter is, to a certain extent at any rate, 
explained by the same train of thought as that which 
we have followed out in regard to the relation 
between the House of Lords and the Ministry. The 
revelations of political memoirs and the observation 
of modern^ public life make fjuite clear two points, 
both of which are curiously concealed under the mass 
of antiquated formulas which hide from view the real 
working of our institutions. The first ,is, that while 
every act of State is done in the name of the Crown, 
thb real executive government of England is the 
Cabinet, ^he second is, that though the Crown 
has no real concern in a vast number of the transr 
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Partin, actions wliicli take place under the Royal name, no 
one of the fKing’s predecessors, nor^ at may be 
presumed, the King himself, has ever, acted upon 
or affected to act upon the maxim originated by 
Thiers, that “the King reigns but does not govern.” 
George the Third took a leading part in the work 
of administration; his two sons, each in different 
degrees and in different ways, made their personal 
will and predilections tell on the government of the 
country. No one really supposes that there is not 
a sphere, though a vaguely defined sphere, in which 
the personal will of the King has under the consti¬ 
tution very considerable influence. The strangeness 
of this state of things is, or rather ^would be to any one 
who had not been accustomed from his youth to the 
mystery and formalism of English constitutionalism, 
that the rules or customs which regulate the personal 
action of the Crown are utterly vague*and undefined. 
The reason of this will, however, be obvious to any one 
who has followed these chapters. The personal in¬ 
fluence of the Crown exists, not because acts of State ^ 
are done formally in the Crown’s name, buf because 
neither the legal sovereign power, namely Parliament, 
nor the political sovereign, namely the nation, wishes 
that the rei^gning monarch should be without personal 
weight in the governinent of the country. The 
customs or understandings which regulate or control 
the exercise of the King’s personal influence are 
vague and indefinite, both because statesmen fee! that 
the matter is one hardly to be dealt with by precise 
rules, and because no human being knows how far 
and to what extent the nation wishes that the voice 
of the reigning monarch should command attention. 
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All that can*l)e asserted with certainty is, that on this Chapter 

matter the psactice of the Crown and |hc wishes of _;_L 

the nation have from time to time varied. George 
the Third made no use of the so-called veto which 
had l)(jen used by William the Third; but he more 
than once insisled upon his will being obeyed in 
matters of the highest importance. None of his 
successors have after the manner of George the 
Third made their personal will decisive as to general 
measures of policy. In small things as much as in 
great one can discern a tendency to transfer to the 
Cabinet powers once actually exercised by the King. 

The scene between Jeanie Deans and Queen Caroline 
is a true picture of a scene which might have taken 
place under George the Second; George the Third’s 
firmness secured the execution of Dr. Dodd. At 
the present day the right of pardon belongs in fact 
to the Home Secretary. A modern Jeanie Deans 
would be referred to the Home Office; the question 
whether a popular preacher should pay the penalty 
of his crimes would uow, with no great advantage 
to the cofintry, be answered, not by the King, but 
by the Cabinet. 

What, again, is the real effect produced by the The effect 
sur^nval of prerogative powers f ^ ing pre- 

Here we must distinguish liwo different tlfings, S^crowl 
namely, the way in which the existence of the 
prerogative affects the personal influence of the 
King, and the way in which it affects the power of 
the executive government. 

The fact that all important acts of State are done 
in the name^ of the King and in most cases with the 
cognisance *of the King, and that many of these acts, 
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such, for example, as the appointment of judges or the 
creation of l^ishops, or the conduct o4 ^negotiations 
with foreign powers and the like, are exempt from 
the direct control or supervision of Parliament, gives 
the reigning monarch an opportunity?' for exorcising 
great influence on the conduct of affairs; and 
Bagehot has marked out, with his usual subtlety, the 
mode in which the mere necessity under which 
Ministers are placed of consulting with and giving 
information to the King secures a wide sphere for the 
exercise of legitimate influence by a constitutional 
ruler. 

But though it were a great error to underrate the 
extent to which the formal authority of the Crown 
confers real power upon the King, the far more 
important matter is to notice the way in which the 
survival of the prerogative affects the position of the 
Cabinet. It leaves in the hands of 'the Premier and 
his colleagues, large powers which can be exercised, 
and constantly are exercised, free from Parliamentary 
control. This is especially the case in all foreigij 
affairs. Parliament may censure a Ministry for mis¬ 
conduct in regard to the foreign policy of the country. 
But a treaty made by the Crown, or in fact by the 
Cabinet, i^ valid without the authority or sanction of 
Parliament; and it is‘'even open to question whether 
the treaty-making power of the executive might not 
. in some cases override the law of the land.^ However 

• 

* See the Parlement Beige, 4 P. D. 129 j 6 P. D. (C. A.) 197. 
“ Whether the power” [of the Crown to compel its subjects to obey 
the provisions of a treaty] does exist in the case of treaties of peace, 
*‘$nd whether if so it exists equally in the case of treaties akin to a 
treaty of peaces or^hether in both or either of the^e cases inter- 
** ference with private rights can be authorised otherwiw than by the 
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this may be,* it is not Parliament, but the Ministry, Chapter 
who direct tjij diplomacy of the nation,^and virtually 
decide all questions of peace or war. The founders of 
the American *CJnion showed their full appreciation of 
the Tatitude left to the executive government under 
the English coflititution by one of the most remark¬ 
able of their innovations upon it. They lodged the 
treaty-making power in the hands, not of the 
President, but of the President and the Senate; and 
further gave to the Senate a right of veto on 
Presidential appointments to office. "These arrange¬ 
ments supply a valuable illustration of the way in 
which restrictions on the prerogative become re¬ 
strictions on the discretionary authority of the 
executive, "VVere the House of Lords to have con¬ 
ferred upon it by statute the rights of the Senate/ 
the change in our institutions would be described 
with technical Correctness as the limitation of the 
prerogative of the Crown as regards the making of 
treaties and of official appointments. But the true 
effect of the constitutional innovation would be to 
place a legal check on the discretionary powers of 
the Cabinet. 

The survival of the prerogative, conferring as it 
does wide discretionary authority upon the Cabinet, 
involves a consequence whic^ constantly ei^pes 
attention. It immensely increases the authority of 
the House of Commons, and ultimately of the con^ 
stitueqcies by which that' House is returned. Minis¬ 
ters must in the exercise of all discretionary powers 

ate grave quealiotia upon vAiicli i\veit Lotdahipa do not 
necessary to expre^ au opmion .”—TVaUhtr v. Baird 
A. 0. 401, 49t, judgment of P. G. 
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Partin, inevitably obey the predominant auth6rity in the 
State. Wliep the King was the chi^'f^ member of 
the sovereign body, Ministers were in fact no less than 
in name the King’s servants. At periods of our 
hikory when the Peers were the most in%ential 
body in the country, the conduct of the Ministry 
represented with more or less fidelity the wishes of 
the Peerage. Now that the House of Commons 
has become by far the most important part of the 
sovereign body, the Ministry in all matters of dis¬ 
cretion carry out, or tend to carry out, the will of the 
House. When however the Cabinet cannot act except 
by means of legislation, other considerations come 
into play. A law requires the sanction of the House 
of Lords. No government can increase its statutory 
authority without obtaining the sanction of the Upper 
Chamber. Thus an Act of Parliament when passed 
represents, not the absolute wishes df the House of 
Commons, but these wishes as modified by the in¬ 
fluence of the House of Lords. The Peers no doubt 
will in the long run conform to the wishes of the 
electorate. But the Peers may think that the electors 
will disapprove of, or at any rate be indifferent to, a 
bill which meets with the approval of the House of 
Commons. Hence while every action of the Cabinet 
which is done in virtue of the prerogative is in fact 
though not in name under the direct control of the 
representative chamber, all powers which can be 
exercised only in virtue of a statute are more or less 
controlled in their creation by the will of the House 
of Lords; they are further controlled in their exercise 
by the interference of the Cqurts. One example, 
taken from the history of recent years,® illustrates 
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the practicj!! effect of this difference.^ In 1872 the chapter 

Ministry of Jhe day carried a bill through the House _L 

of Commons abolishing the system of purchase in the 
army. The *bill was rejected by the Lords: the 
Cabinet then discovered that purcluise could ‘ be 
abolished by Royal warrant, t.e. by something very 
like the exercisti of the prerogative.*-^ The system 
was then and there abolished. The change, it will 
probably be conceded, met with the approval, not 
only of the Commons, but of the electors. But it will 
equally be conceded that liad the alteration required 
statutory authority the system of purchase might 
have continued in force up to the present day. 

The existence of the prerogative enabled the Ministry 
in this particular instance to give immediate effect to 
the wishes of the electors, and this is the result which, 
under the circumstances of modern politics, the survival 
of the prerogative will in every instance produce. The 
prerogatives of the Crown have become the privileges 
of the people, and any one who wants to see how widely 
these privileges may conceivably be stretched as the 
blouse of#Commona becomes more and more the direct 
representative of the true sovereign, should weigh well 
the words in whicli Bagehot describes the powers 
which can still legally be exercised by the Crown 
without consulting Parliament*; and shouhl renumber 
that these powers can now be exercised by a Cabinet 
who are really servants, not of the Crown, but of a 

^ 0|^ this subject there are remarks worth noting in Stephen’s 
Life of FuvKett, pp. 271, 272. 

^ Purchase was not abolished by the prerogative in the ordinary 
legal sense of the term. A statute prohibited the sale of oihees 
except in so far as might be authorised in the case of the army by 
Iloyal warrant. • When thA^fore the w'arrant authorising the sale was 
cancelled the*statute took effect. 
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Partin represenrtitivc chamber which in its turn obeys the 
behests of the electors. 

“ I said in this book that it would very much sur- 
“ prise people if they w'cre only told how many things 
“ the Queen could do without consulting Parliament, 
“ and it certainly has so proved, for When the ’(Jueen 
“abolished purchase in the army by an act of pre- 
“rogative (after the Lords had rejected the bill for 
“ doing so), there was a great and general astonishment. 

“ But this is nothing to what the Queen can by law 
“ do without consulting Parliament. Not to mention 
“other things, she could disband the army (by law 
“she cannot engage more than a certain number of 
“ men, but she is not obliged to engage any men); 
“ she could dismiss all the officers, from the General 
“commaiiding-in-chief downwards; she could dis- 
“ miss all the sailors too; she could sell off all our 
“ships-of-war and all our naval stores; she could 
“ make a peace by the sacrifice of Cornwall, and begin 
“ a war for the conquest of Brittany. She could make 
“every citizen in the United Kingdom, male or 
“female, a peer; she could make every 'parish in 
“the United Kingdom a * university ^; she could 
“ dismiss most of the civil servants; she could pardon 
“all offenders. In a word, the Queen could by 
“prerogative upset all the action of civil govem- 
“ment within the government, could disgrace the 
“ nation by a bad war or peace, and could, by dis- 
•“ banding our forces, whether land or sea, leaye us 
“ defenceless against foreign nations.” ^ 

If government by Parliament is ever transformed 
into government by the House of Commons, the 
^ B^ebot, Engliih OmstiitUioni Tntrod. pp. xxtv. ftild xxxrL 
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tranaformafiion will, it may be conjectured, be Chapter 
effected by ijse of the prerogatives of the Cro^n. 

Let US cast back a glance for a moment at the Conciasion. 
results which we have obtained by surveying 'the 
Engli^i constitution from its legal side. 

The constitution when thus looked at ceases to 
appear a “ sort of maze ” ; it is seen to consist of tw’o 
different parts; the one part is made up of under¬ 
standings, customs, or conventions which, not being 
enforced by the Courts, are in no true sense of the word 
laws; the other part is made up of rules which are 
enforced by the Courts, and which, whether embodied 
in statutes or not, arc laws in the strictest sense 
of the terni, and •make up the true law of the 
constitution. ■' 

This law of the constitution is, we have further 
found, in spite*of all appearances to the contrary, the 
true foundation on which the English polity rests, and , 
it gives in truth even to the conventional element of 
constitutional law such force as it really possesses.^ 

• The of the constitution, again, is in all its 
branches the result of two guiding principles, which 
have been gradually worked out by the more or less 
conscious efforts of generations of English statesmen 
and lawyers. , * « 

jThe first of these principles is the sovereignty of 
Parliament, which means in effect the gradual transfer 
of power from the Crown to a body which has come 
more and more to represent the nation.^ Tliis curious 

1 See pp, 43»5-450, ante. 

* A few w'orda may bo in plaee as to the method by which this 
transfer was ac/compHshedt The leaders of the English people in 
their eontestf with Eoyal power never attempted, except in periods 

• ■ .. ■ ■ 2 n' 
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Part m process, by which the personal authority the King 
has been turned into the sovereignty of^' the King in 
Parliament, has had two effects: it has put an end to 
the arbitrary powers of the monarch; it'has preserved 
intact and undiminished the supreme authority of the 
State. 

The second of these principles *■ is what I have 
called the “ rule of law,” or the supremacy throughout 
all our institutions of the ordinary law of the land. 
This rule of law, which means at bottom the right of 
the Courts to punish any illegal act by whomsoever 
committed, is of the very essence of English institu¬ 
tions. If the sovereignty of Parliament gives the 
form, the supremacy of the law of the land determines 
the substance of our constitution. The English con- 

of revolutionary violence, to destroy or dissipate the authority of 
the Crown as head of the State. Their policy, continued through 
centuries, was to leave the power of the King* untouched, but to 
bind down the action of the Crown to recognised modes of procedu*^ 
which, if observed, would secure first the supremacy of the law, and 
ultimately the sovereignty of the nation. The King was acknowledged 
to be supreme judge, but it was early established that he could act 
judicially only in and through his Courts; the King was recognised^, 
as the only legislator, but he could enact no valid law exlflpt as King 
in Parliament; the King held in his hands aU the prerogatives of the 
executive government, but, as was after long straggles determined, he 
could legally exercise these prerogatives only through Ministers who 
were members of his Council, and incurred responsibility for his acts. 
Thus the personal will of the King was gradually identified with and 
transforined into the lawful ahd legally expressed will of the Crown. 
This transformation was based upon the constant use of fictions. It 
bears on its face that it was the invention of lawyers. If proof of this 
were wanted, we should find it in the fact that the Parliaments ” of 
France towards the end of the eighteenth century tried to use,against 
the fully-developed despotism of the French monarchy, fictions 
recalling the arts by which, at a far earlier period, English constitu¬ 
tionalists had nominally checked the encroachments, while really 
diminishing the sphere, of the royal prerogative. Legal statesmanship 
beam everywhere the same character. See'^Boequain, VEsprH 
tiomaire amnt la Revolution. ** 
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stitution in. short, which appears when looked at Chapter 
from one pjojnt of view to be a mere collection of 
practices or customs, turns out, when examined in 
its legal' aspect, to be more truly than any. other 
polify^in the world, except the Constitution of the 
United States,*^ ‘based on the law of the land. 

When we see Vhat are the principles which truly 
underlie the English polity, we also perceive how 
rarely they have been followed by foreign statesmen 
who more or less intended to copy the constitution of 
England. The sovereignty of Parliament is an idea 
fundamentally inconsistent with the notions which 
govern the inflexible or rigid constitutions existing in 
by far the most important of the countries which 
have adopted any scheme of representative govern¬ 
ment. The “ rule of law ” is a conception which in 
the United States indeed has received a development 
beyond that which it has reached in England; but 
it is an idea not so much unknown to as deliberately 
rejected by the constitution-makers of France, and 
of other continental countries which have folfowed 
S’rench guidance. For the supremacy of the law of 
the land means in the last resort the right of the 
judges to control the executive government, whilst 
the separation des pouvoirs means, as construed by 
Frenchmen, the right of the government to cftntrol 
the judges. The authority of the Courts of liaw as 
understood in England can therefore hardly coexist 

1 Itjifl well worth notice that the Constitution of the United 
States, as it actually exists, rests to a very considerable extent on 
judge-made law. Chief-Justice Marshall, as the “ Expounder of the 
Constitution,” may almost be reckoned among the builders if not the 
founders of the American polity. See for a collection of his judgments 
on constitutiimal questions,* The Writings of John Marthallj late Chief’ 

Justice of the united StaUs, on the Federal ConstUwtion, 
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with the system of droit administratif as it prevails 
in Frapce. \ye may perhaps even go soj^r as to say 
that English legalism is hardly consistent with the 
existence of an official body which bears any true 
resemblance to what foreigners call “ the admijiistra- 
tion.” To say this is not to asserfc that Toreign 
forms of government are necessarily inferior to the 
.English constitution, or unsuited for a civilised and 
free people. All that necessarily results from an 
analysis of our institutions, and a comparison of them 
with the institutions of foreign countries, is, that the 
English constitution is still marked, far more deeply 
than is generally supposed, by peculiar features, and 
that these peculiar characteristics may be summed up 
in the combination of Parliamentary Sovereignty with 
the Eule of Law. 
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NOTE I 

RIGIDITY OF FRENCH CONSTITUTIONS 

Twelve constitutions ^ have been framed by French constitution- 
makers since the meeting of the States General in 17b9. 

A survey of the provisions (if any) contained in these con¬ 
stitutions for the revision thereof leads to some interesting 
results. 

Firsts With but two exceptions, every French constitution 
has been marked by the characteristic of “ rigidity.” Frenchmen 
of all political schools have therefore agreed in the assumption, 
that the political foundations of the State must be placed beyond 
the reach of the ofdinary legislature, and ought to bo changed, 
if at all, only with considerable difficulty, and generally after 
such delay as may give the nation time for maturely reflecting 
over any proposed innovation. 

In this respect the Monarchical Constitution of 1791 is note¬ 
worthy, Constitution formed a legislature consisting of 

one Assembty, but did not give this Assembly or Parliament any 
authority to revise the Constitution. The only body endowed 
with such authority was an Assembly of Revision {AssrmWe it 
and the utmost pains were taken to hamper the con¬ 
vening and to limit the action of the Assembly *of Revision. 

• ♦ 

Viz. (1) The Mmiarchical CoustituUon of 1792; (2) the ReptiWican Con¬ 
stitution of 1798; (8) the Republican Constitution of 1796 (Dirwtoiy), 6 
Pruct. An, HI. ; (4) the Consular Constitution of the Yoai- VIII. (1/99); (6) 
the Imperial Constitution, 1804 ; (6) the Constitution proclaimed by the Senate 
and ProviBional GovBTMDjent^ 1814;»(7) tbe Coustitntional Charicri 
{Restorafion); (8) tha Additioniil Act {AcU Additinnml\ 181.5, remodelliDg the 
Imperial Constitution ; (9) the Constitutional Charter of 1880 (Louis Philipm) ; 
(loVUie Republic of 1848; (11) the Second Imperial Constitution, 1852; (12) 
the present Republic, 1870-76. See generally H41ie, Les ConsMutifM de to 
France ; and Dnguit et Moimier, Xes Censtitut^ns de la France (Denaaeme ed,). 

It is po^ble either to lengthen or to shorten the list of French Constitutions 
acconling to tltf which the person forming the list takes of the extent of 
the chau^ in tMr arrangements of a state necessary to fhp” * constitutton. 

• 469 
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The provisions enacted with this object were id substance as 
follows:—An ordinary Legislative Assembly was elected for two 
years. *No chaKgo in the Constitution could to^e place until 
three successive Legislative Assemblies should have expressed 
their wish for a change in some article of the Constitution. 
On* a resolution in favour of such reform having been carried in 
three successive legislatures or Parliaments, the ensuing Legis- 
lativo Assembly was to be increased by the* addition of 249 
members, and this increased Legislature 'ifas to constitute an 
Assembly of Revision. 

This Assembly of Revision was tied down, as far as the end 
could be achieved by the words of the Constitution, to debate on 
those matters only which were submitted to the consideration of 
the Assembly by the resohition of the three preceding legislatures. 
The authority, therefore, of the Assembly was restricted to a 
partial revision of the Constitution. The moment this revision 
was finished the 249 additional members were to withdraw, and 
the Assembly of Revision was thereupon to .sink back into the 
position of an ordinary legislature. If the Constitution of 1791 
had continued in existence, no change in its articles could, under 
any circumstances, have been effected in less than six years. 
But this drag upon hasty legislation was not, in the eyes of the 
authors of the Constitution, a sufficient guarantee against in¬ 
considerate innovations.^ They specially provided that the two 
consecutive legislative bodies which were to meet after the pro¬ 
clamation of the Constitution, should have no authority even 
to propose the reform of any article contained therein. The 
intended consequence was that for at least ten years (1791-1801) 
the bases of the French government should remaii^ unchanged 
and unchangeable.^ 

The Republicans of 1793 agreed with the Constitutionalists 
of 1791 in placing the foundations of the State outside the 
limits of ordinary legislation, but adopted a different method of 
revision. Cpnstitutional changes were under the Constitution of 
1793 made dependent, not«on the action of the ordinary legisla¬ 
ture, but on the will of the people. Upon the demand of a 
tenth of the primary assemblies in more than half of the Depart¬ 
ments of the Republic, the legislature was bound to convoke all 
the primary assemblies, and submit to them the quesj^ion of 
convening a national convention for the revision of the Con¬ 
stitution. The vote of these Assemblies thereupon decided for 

^ A resolution was proposed, though not carried, that the articles of the 
Constitution should be unchangeable for a period of thirty years. PUlie, Zes 
Oomtitutions de la France, p. 302. * - 

3 See Constitution of 1791, Tit. vii. 
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or against tho*meeting of a convention, and therefore whether a 
revision should take place. , 

Assuming*that they decided in favour of & revision, a con¬ 
vention, electee^ in the same manner as the ordinary legislature, 
was to be forthwith convened, and to occupy itself as regards 
the Constitution with those subjects only which should have 
cau8ed*.(onf moti^i) the convention to be assembled. On the 
expressed wish, in short, of the majority of the citizens, a 
legislature was to*be convoked with a limited authority to 
reform certain articles of the Constitution.^ 

The Republican and Directorial Constitution again, oC 1795, 
rested, like its predecessors, on the assumption that it was of 
primary importance to make constitutional changes difficult, and 
also recognised the danger of again creating a despotic sovereign 
assembly like the famous, and hated, Convention. 

The devices by which it was sought to guard against both 
sudden innovations, and the tyranny of a constituent assembly, 
can bo understood only by one who remembers that, under 
the Directorial, Constityition, the legislature consisted of two 
bodies, namely, the Council of Ancients, and the Council of Five 
Hundred. A proposal for any change in the Constitution Avas 
necessarily to proceed from the Council of Ancients, and to bo 
ratified by the Council of Five Hundred. After such a pro¬ 
posal had been dftly made and ratified thrice in nine years, at 
periods distant from each other by at least three years, an 
Assembly of Revision was to be convoked. This Assembly 
constituted what the Americans now term a “ constitutional 
convention.” It was a body elected ad hoc, whose meeting did 
^ot in anyway suspend the authority of the ordinary legislature, 
or of the Executive. The authority of the Assembly of Revision 
was further confined to the revision of those articles submitted 
to its consideration by the legislature. It could in no case sit 
for more than three months, and had no other duty than to 
prepare a plan of reform {projet de reforme) for the •consideration 
of the primary Assemblies of the Tlepublic. When once this 
duty had been performed, the Assembly of Revision was ipso 
facto dissolved. The Constitution not only carefully provided 
that the Assembly of Revision should take no part in the 
government, or in ordinary legislation, but also enacted that until 
the changes proposed by the Assembly should have been accepted 
by the people the existing Constitution should remain in force. 

The Consular and Imperial Constitutions, all with more or less 

V • 

^ Oonstitutisp *du 5 Fructidor, An. III., articles 836-860, H41ie, pp. 436, 
463, 464. 
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directness, made changes in the Constitution deptind, first, upon 
a senatus^consaltum or resolution of the Senate ;''and, next, on 
the ratification dt the change by a popular vore plebiscite.^ 
This may be considered the normal Napoleonic system of consti* 
tutional reform. It makes all changes dependent on the will of 
a body, in effect, appointed by the Executive, and makes them 
subject to the sanction of a popular vote taken jn such aihannor 
that the electors can at best only either reject or, as in fact they 
always have done, affirm the proposals aubrafttod to them by the 
Executive. No opportunity is given for debate or for amendments 
of the proposed innovations. We may assume that even under 
the form of Parliamentary Imperialism sketched out in the Addi¬ 
tional Act of 23rd April 1815, the revision of the Constitution 
was intended to depend on the will of the Senate and the ratifi¬ 
cation of the people. The Additional Act is, however, in one 
respect very remarkable. It absolutely prohibits any proposal 
which should have for its object the Ilestoration of the Bombons, 
the re-establishment of feudal rights, of tithes, or of an established 
Church {cidte priviygi^ ei dominant), or w,hich shojild in any way 
revoke the sale of tho national domains, or, in others words, should 
unsettle the title of French landowners. This attempt to place 
certain principles beyond the influence, not only of ordinary 
legislation but of constitutional change, recalls to the student of 
English history the Cromwellian Constitution*of 1653, and the 
determination of the Protector that certain principles should be 
regarded as “ fundamentals ” not to be touched by Parliament, 
nor, as far as would appear, by any other body in the State. 

The Republic of 1848 brought again into prominence the 
distinction between laws changeable by tho legish^ure in its* 
ordinary legislative capacity, and articles of the Constitution 
changeable only with special difficulty, and By an assembly 
specially elected for tho purpose of revision. The process of 
change was elaborate. The Quinary legislative body was elected 
for three yeara. This body could not itself modify any constitu¬ 
tional ^icle. It could hof^ever, in its third year, resolve that 
a total or partial revision of the Constitution was desirable; such 
a resolution was invalid unless voted thrice at three sittings, 
each divided from the other by at least the period of a month, 
unless 500 members voted, and unless the resolution were 
affirmed by three-fourths of the votes given. 

On the resolution in favour of a constitutional change being 
duly carried, there was to be elected an assembly of revision. 
This assembly, elected for three months,on]jr, and consisting of a 

* • 

8ee ITclW, Lfs ConstiitOitms d€ ta J^txnu, l>p. CSS-Cdd. 
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larger number Ahaii the ordinary legislature, was bound to occfipy 
itself with the Tevision for which it was convoked, but might, if 
necessary, pa^^ordinary laws. It was therefore intended to be 
a constituent body superseding the ordinary legislature.* 

The second Empire revived, in substcance, the legislative system 
of the first, and constitutional changes again became dependent 
upon afyesolutioi^of the Senate, and ratification by a popular vote.® 
The existing Kepublic is, in many respects, urdike any pre¬ 
ceding polity created by French statesmanship. The articles of 
the Constitution are to be found, not in one document, but in 
several constitutional laws enacted by the National Assembly 
which met in 1871. These laws however cannot be changed 
by the ordinary legislature—the Senate and the Chamber of 
Deputies—acting in its ordinary legislative character. The two 
Chambers, in order to effect a change in the constitutional 
manner, must, in the first place, each separately resolve that a 
revision of the Constitution is desirable. When each have passed 
this lesolution, the two Chambers meet together, and when 
thus assemblc(^ and voting together as a National Assembly, or 
Congress, have power to change any part, as they have in fact 
changed some parts, of the constitutional laws.^ 

1 have omitted to notice the constitutional Charter of 1814, 
granted by Louis XVIII., and the Charter of 1830, accepted by 
Louis Philippe. fThe omission is intentional. Neither of these 
documents contains any special enactments for its amendment. 
An Englishman would infer that the articles of the Charter 
could be abrogated or amended by the process of ordinary legis¬ 
lation. *■ The inference may be correct. The constitutionalists of 
*1814 am^^SO meant to found a constitutionid monarchy of the 
English type, and therefore may have meant the Crown and the 
two Houses to be a sovereign Parliament. The inference how¬ 
ever, as already > pointed out>^ is by no means certain. Louis 
XVIII. may have meant that the articles of a constitution granted 
as a charter by the Crown, should he modifiable oply at the wiU 
of the grantor. Louis Philippe may certainly have willed that 
fha foundations of his system of government should be legally 
immutable. However this may have been, one thing is clear, 
namely, that French constitutionalists have, as a rule, held firmly 
to tha view that the foundations of the Constitution ought not 
to be subject to sudden changes at the will of the ordinary 
legislature. 

' Bee Constitution, 1848, art Itl. 

* ;f852, arts. 31, 32 ; U6lie, p. 1170. 

s See Constitutional T^aw, 1875, art. 8. 

* See pp. 118*120, ante. 
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S&iOiidlyy French statesmen have never fi^fy recognised 
the inconveniences and the perils which may arise from the 
excessivil rigidity*of a constitution. They have l&ifdly perceived 
that the power of a minority to place a veto for aj)eriod of many 
years on a reform desired by the nation provides an excuse or a 
reason for revolution. ^ ' 

The authors of the existing Bepublic havO]. in this Respect, 
learnt something from experience. They have indeed preserved 
the distinction between the Constitution and ordinary laws, but 
they have included but a small number of rules among constitu¬ 
tional articles, and have so facilitated the process of revision as 
to make the existing chambers all but a sovereign ParUament. 
Whether this is on the whole a gain or not, is a point on which 
it were most unwise to pronounce an opinion. All that is here 
insisted upon is that the present generation of Frenchmen have 
perceived that a constitution may bo too rigid for use or for 
safety.^ 

Thirdly^ An English critic smiles at the labour wasted in 
France on the attempt to make immutable Cons^tutions which, 
on an average, have lasted about ten years apiece. The 
edifice, he reflects, erected by the genius of the first great 
National Assembly, could not, had it stood, have been legally 
altered till 1801—that is, till the date when, after three consti¬ 
tutions had broken down, Bonaparte was erecting a despotic 
Empire. The Directorial Republic of 1795 could not, if it had 
lasted, have been modified in the smallest particular till 1804, at 
which date the Empire was already in full vigour. 

But the irony of fate does not convict its victims of folly, and, 
if we look at the state of the world as it stood France*' 
began her experiments in constitution-making, there was nothing 
ridiculous in the idea that the fundamental laws of a country 
ought to be changed but slowly, or in the anticipation that the 
institutions of J^ance would not require frequent alteration. 
The framewor|c of the English Constitution hod, if we except the 
Union bbtween England and*Scotland, stood, as far as foreigners 
could observe, unaltered for a century, and if the English Parlia¬ 
ment was theoretically able to modify any institution whatever, 
the Parliaments of George III. were at least as little likely to 
change any law which could be considered constitutionak as a 
modern Parliament to abolish the Crown. In fact it was not 
till nearly forty years after the meeting of the States General 

* See as to the circumetances which expl^n the character of the existing Con- 
stitatlon of France, Lowell, OoverwmmU and Pwrtiet in Oonti^ntal Europe, i. 
pp. 7-14, and note that the present constitution has already lastSkd longer than 
a&y constitution which has existed in France since 1789. 
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(1829) that a^ serious modificatipn was made in the form of- the 
government or England. No one in France or in England could 
a century agd fbresee the condition of pacific rivolutioif to which 
modern Englishmen had become so accustomed as hardly to feel 
its strangeness. The newly-founded Constitution of the United 
Staths shoVed every sign of stability, and has lasted more than a 
centuf^ without,undergoing any material change of form. It was 
reasonable enough therefore for the men of 1789 to consider that 
a well-built constitfUtion might stand for a long time without 
the need of repair. 

Fourthltf, The errors committed by French constitutionalists 
have been, if we may judge by the event, in the main, twofold. 
Frenchmen have always been blind to the fact that a constitu¬ 
tion may be undermined by the passing of laws which, without 
nominally changing its provisions, violate its principles. They 
have therefore failed to provide any adequate means, such as 
those adopted by the founders of the United States, for rendering 
uiiuuiistitutional legislation inoperative. They have in the next 
place, generally, thougi^ not invariably, underrated the dangers 
of convoking a constituent assembly, which, as its meeting sus¬ 
pends the authority of the established legislature and Executive, 
is likely to become a revolutionary convention. 

Fifthlyt The Directorial Constitution of 1795 is, from a 
theoretical point f>f view, the most interesting among the French 
experiments in the art of constitution-making. Its authors knew 
by experience the risks to which revolutionary movements are*' 
exposed, and showed much ingenuity in their devices for mini¬ 
mising the perils involved in revisions of the Constitution. In 
*entrustin^^he task of revision to an assembly elected ad hoc^ 
which met for no other purpose, and which had no authority to 
interfere with or suspend the action of the established legislative 
bodies or of the Executive, they formed a true constitutional 
convention in the American sense of that term,' and, if we may 
judge by transatlantic experience, adopted by far the^wisest method 
hitherto invented for introducing changes into a written ftnd rigid 
constitution. The establishment, again, of the principle that all 
amendments voted by the Assembly of Revision must be referred 
to a popular vote, and could not come into force until accepted 
by the people, was an anticipation of the Referendum which has 
now taken firm root in Switzerland, and may, under one shape or 
another, become in the future a recognised part of all democratic 

' See the word ** Oonvention" in tte American RHcyctopcedw, of Americait 
, Sdenec ; and liryce, American Commowieealth^ i. (3td ed.), App. on Conetltutional 
Conventions, p. 667, 
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polities. It is worth while to direct the reader’s at^tention to the 
ingenuity displayed by the constitution^-makers bf 1795, both 
because tneir resotircefulness stands in marked cotifirast with the 
want of inventiveness which marks the work oj most French 
constitutionalists, and because the incapacity of the Directorial 
Government, in the work of administration, has diverted atten¬ 
tion from the skill displayed by the founders of the Directorate 
in sumo pnrt« of their constitutional creation. 


NOTE II 

DIVISION OF POWERS IN FEDERAL STATES 

A STUDENT who Wishes to understand the principles which, 
under a given system of federalism, determine the division of 
authority between the nation or the central government on the 
one hand, and the States on the other, should examine the 
following points:— /irst, whether it is the National Government or 
the States to which belong only “ definite ” powers, i.e. only the 
powers definitely assigned to it under the Constitution; secondly, 
whether the enactments <^f the Federal legislatare can be by any 
tribunal or other authority nullified or treated as void; thirdly, 
to what extent the Federal government can control the legisla¬ 
tion of the separate States; and fourthly, what is the nature 
of the body (if such there be) having authority to anibnd the 
Constitution. 

It is interesting to compare on these points the provisions of 
five different federal systems. 

A. The United States. —1. The powers conferred by the Con¬ 
stitution on the United States are strictly “ definite ” or defined; 
the powers left^to the separate States are “indefinite” or undefined. 
“The pfiwers not delegated^to the United States by the Con- 
“stitution, nor prohibited by it to the States^ are reserved to 
“ the Stati^ respectively, or to the people.” ^ The consequence 
is that the United States (that is, the National Government) 
can claim no power not conferred upon the United States either 
directly or impliedly by the Constitution. Every State in the 
Union can claim to exercise any power belonging to an inde¬ 
pendent nation which has not been directly or indirectly taken 
away fiom the States by the Constitntiop. 

* Cott^titatfcii' of XXifitod States, Ameaduient 10. 




DIVISION OF POWERS IN FEDERAL SPA TES 477 


2. Federal legislation is as much subject to the Constitution 
as the legislation of the States. An enactment, whether of 
Congress or otf ft State legislature, which is oppeeed to tfie Consti¬ 
tution, is void, and will-bo treated as such by the Courts. 

3. The Federal government has no power to annul or disallow 
State legislation. The State Constitutions do not owe their 
existence to the Federal government, nor do they require its 
sanction. The Constitution of the United States, however, 
guarantees to every State a Bepublican Government, and the 
Federal government has, it is submitted, the dght to put down, 
or rather is under the duty of putting down, any State X!Jon- 
stitution which is not “Republican,” whatever b& the proper 
definition of that term. 

4. Changes in the Constitution require for their enactment 
the sanction of three-fourths of the States, and it would appear 
that constitutionally no State can be deprived of its equal 
suffrage in the Senate without its consent.' 

B. The Smss ConfedercUion. —1. The authority of the national 
government or Federal power is definite, the authority of each 
of the Cantons *i8 indefinite.^ 

2. Federal legislation must be treated as valid by the Courts. 
But a law passed by the Federal Assembly must, on demand of 
either 30,000 citizens or of eight Cantons, be referred to a 
popular vote for%pproval or rejection. It would appear that 
the Federal Court can treat as invalid Cantonal laws which 
violate the Constitution. 


3. The Federal authorities have no power of disallowing or 
f annulling a Cantonal law. But the Cantonal Constitutions, and 
%mondmet^ thereto, need the guarantee of the Confederacy. 
This gua^ntee will not be given to articles in a Cantonal 
Constitution which are repugnant to the Federal Constitution, and 
amendments to a Cantonal Constitution do not, 1 am informed, 
come into force until they receive the Federal guarantee. 


4. The Federal Constitution can be revised oqly by a com¬ 
bined majority of the Swiss people, and of the Swiss Cantons. 
Kb'rraendment of the Constitution can be constitutionally effected 


which i» not approved of by a majority of the Cantons. 

0* The Caiiadmn Dimmion. —I. The authority of the Dominion, 


or Federal, government is indefinite or undefined; the authority 
of the States or Provinces is definite or defined, and indeed 


defined within narrow linuts.® 


' Coastitutlpn of Uaitod Statss, art. 5. 

* • See (institution F^d^Taie, art. 8. 

* See Biitlah North America Act, 1867, dl, 92, 



478 


APPENDIX 


From a federal point of view this is the fundammtal difference 
between the Constitution of the Dominion on the one hand, and the 
Constitution of the United States or of Switzerlar«i*on the other. 

The Dominion Parliament can legislate on all matters not 
exclusively assigned to the Provincial legislatures. The Pro¬ 
vincial or State Legislatures can legislate only on certain matters 
exclusively assigned to them. Congress, on the other«'hand, 
or the Swiss Federal Assembly, can legislate only on certain 
definite matters assigned to it by the Constitution; the States 
or Cantons retain all powera exercised by legislation or other¬ 
wise not specially taken away from them by the Constitution. 

2. The legislation of the Federal, or Dominion, Parliament 
is as much subject to the Constitution (i.c, the British North 
America Act, 1867) as the legislation of the Provinces. Any 
Act passed, either by the Dominion Parliament or by a Pro¬ 
vincial Legislature, which is inconsistent with the Constitution is 
void, and will be treated as void by the Courts. 

3. The Dominion Government has authority to disallow the 
Act passed by a Provincial legislature. This disallowance may 
bo exercised oven in respect of Provincial Acts which are con¬ 
stitutional, i.e. Avithin the powers assigned to the Provincial 
legislatures under the Constitution.^ 

4. The Constitution of the Dominion depends on an Imperial 
statute; it can, therefore, except as provided by the statute 
itself, be changed only by an Act of the Imperial Parliament. The 
Parliament of the Dominion cannot, as such, change any part of 
the Canadian Constitution. It may however, to a limited extent, 
by its action when combined with that of a Provincial legislature, 
modify the Constitution for the purpose of producing, uniformity* 
of laws in the Provinces of the Dominion.® 

But a Provincial legislature can under the British North 
America Act, 1867, s. 92, snb-s. 1, amend the Constitution of 
the Province. The law, however, amending the Provincial Con¬ 
stitution is, IQ common with other Provincial legislation, subject 
to disallowance by the Dominion government. 

D. I%e Commonivealth of Australia. —1. The authority of the 
Federal government is definite; the authority of each of the 
States, vested in the Parliament thereof, is indefinite.^ 

2. Federal legislation (i.e. the legislation of the Common;ivealth 
Parliament) is as much subject to the constitution as the legisla¬ 
tion of the State Parliaments. An enactment whether of the 

* See British North America Act, 1867, h. 90 ; and Bourinot, Parivxtnmtanj 

Practice aiid Procedure^ pp. 76-81. c 

’■* BTllisb North America Act, 1867, fi. 94. t> 

* Commonwealth Constitution Act, as. 61, 62, 106, 107. 
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Commonwoaltik Parliament or of a State legislature which is 
opposed to the* Constitution of the Commonwealth, is void and 
will be treated as such by the Courts. • • 

3. The Federal or Commonwealth government has no power 

to annul or disUllow either directly or indirectly the legislation 
of a State Parliament. , 

4. Amendments of the Commonwealth Constitution may be 
effected* by a bill passed by the Commonwealth Parliament, or 
under some circumstances by one only of the Houses of the 
Commonwealth Parliament, and approved of by a majority of the 
voting electors of the Commonwealth, and also by a majority of 
the »States thereof.^ 

Note however that (i) many provisions of the Constitution 
may under the Constitution bo changed by an ordimiry Act of 
the Commonwealth Parliament.® 

(ii.) The Commonwealth Constitution being an Act of the 
Imperial Parliament may be altered or abolished by an Act of 
the Tmperial Pailiament. 

E. The German Empire. —1. The authority under the Constitu¬ 
tion of the Imperial (Federal) power is apparently finite or 
defined, whilst the authority of the States making up the 
Federation is indefinite or undefined. 

This statement, however, must be understood subject to two 
limitations: firsts %he powers assigned to the Imperial govern¬ 
ment are very large ; secondlify the Imperial legislature can change 
the Constitution.® 

2. Imperial legislation at any rate, if carried through in a 
proper form, ciinnot apparently be “unconstitutional,”* but it 
Would app^ that State legislation is void, if it conflicts with the 
Coustitutidn^ or with Imperial legislation.® 

3. Whether the Imperial goverament has any power of 
annulling a State law on the ground of unconatitutionality is not 
very clear, but as far as a foreigner can judge, no such power 
o&ists under the Imperial Constitution. The internal constitutional 
conflicts which may arise witbip aity State may, under^certain 
circumstances, be ultimately determined by Imperial authority.® 

4. The Constitution may be changed by the Imperial 
(Federal) legislature in the way of ordinary legislation. But no 

• 

^ Coni^titiition, s. 128. ^ See e.g. Constitatiou, es. 7, 10. 

^ See Keichsverfossnng, arts. 2 and 78. 

* See on the moot question -whether the Reiohsgerioht and the Courts generally 
can treat a statute passed by the Diet (Reichstag) as unooustitutional, Lo-well, 
Oovemments and Partien in Continental Europe, i. pp. 282-284. 

^ Beichsverfiusttug, art. 2 ; %nd Laband, Staatsrecht dee Deutaehen Reiches, 
a. 10. * * Reichsvorfassung, art. 76. 
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law amending the Constitution can bo carried, f:i$f opposed by 
fourteen votes in the Federal Council (Bundesratn). This gives 
in effect a “ veto ” on constitutional changes to <Prussia and to 
several combinations of other States. 

Certain rights, moreover, are reserved to several States which 
cannot be changed under the Constitution, except with the 
assent of the State possessing the right.^ 


NOTE III 

DISTINCTION BETWEEN A PARLIAMENTARY EXECUTIVE AND 
A NON-PARLIAMENTABY EXECUTIVE 

Kepresentative government, of one kind or another, exists at 
this moment in most European countries, as well as in all countries 
which come within the influence of European ideas; there are few 
civilised states in which legislative po^^er is npt exercised by a 
wholly, or partially, elective body of a more or less popular or 
representative character. Bepresentative government, however, 
does not mean everywhere one and the same thing. It exhibits 
or tends to exhibit two different forms, or types, which are 
discriminated from each other by the diffei^nce of the relation 
between the executive and the legislature. Under the one form 
of representative government the legislature, or, it may be, the 
elective portion thereof, appoints and dismisses the executive 
which under these circumstances is, in general, chAsen from 
among the members of the legislative body. SuchSh^ executiv^e 
may appropriately be termed a “parliamentary executive.” 

P The South Afifiean Union .—The constitution of the South African Union, it 
has been well said, “is frtinkly not in any real sense federaL*’ Tlie Act under 
which it i<t framed “ does not restrict in any substantia] manner the ^rliament’s 
power to alter the provisions of the Oonstitution. It is especially laid down in 
fi. 1&2 t^at Paniament may by lipr repeal or alter any of the provisions of the 
Act, proidded that no xnrovision thereof fbr the operation of which a definite period 
of time is fixed shall be repealed or altered before the expiration of such period, 
and also provided that no repeal or alteration of the provisions of the section 
itself or of os. 33 and 84 relative to the numbers of the roemliers of the 
lative Assembly, prior to the expiration of ten years, or until the total number of 
members of the Assembly has reached 150, whi^ever occurs later, or of the pro* 
visions of s. 85 relative to the qualifications of electors to the House of Assemmy, 
or of s. 137 as to the use of languages, shall be valid, unless the BUI oimtainhig 
the alterations is passed at a joint sitting of the Houses, and at Its third reading 
by not less than two-thirds of the total number of members of both Houses. 
The section is well worded, as it obviates the posslblo evasitm of its sjdrit by the 
alteration of the section itselt" ]@[eith, Sou^ A/*iean Unions llii^ntecl friim tlm 
Jouinal of Uie Society of Qompaiutive L^islatioD, pp, 50, 51< alM Brand, 
The Uhi<m of ^auih Africa^ especially chap. xL^ * 
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Under the othf^r form of representative government the execu¬ 
tive, whetiier it be an Emperor and his Ministei's, or a President 
and his Cabinet^ is not appointed by the legi^ture. Such an 
executive may appropriately be termed a “ non-parliamentary 
executive.” As to this distinction between the two forms 
of representative government, which, though noticed of reoent 
times by authors of eminence, has hardly been given sufiicient 
prominence in treatises on the theory or the practice of the 
English constitution, two or throe points arc worth attention. 

Firsts The distinction ailords a new principle for the classi¬ 
fication of constitutions, and brings into light new pointe both 
of affinity and difference. Thus if the chai’arter of polities be 
tested by the nature of their executives, the constitutions of 
England, of Belgium, of Italy, and of the existing French 
Kcpiiblic, all, it u ill bo found, belong substantially to one and the 
same class; for under each of these constitutions there*exists a 
parliamentary executive. The constilutioii'=!, on the other hand, 
of the United States and of the (iernian Empire, :i& also the con¬ 
stitution of France in the time of the >Sccond llepublic, all belong 
to another aml^difforeuE class, since under each of these con¬ 
stitutions there is to be found a non-parliamentary executive. 
This nicthoil of grouping ililTerent forms of representative 
government is certainly not without its advantages. It is 
instr 1 |pti^ e to perceive that the Republican democracy of America 
and the Imperial government of Germany have at least one 
important feature in common, -which distinguishes them no loss 
from the constitutional monatchy of England than fiom the 
democratic Republic of France. 

• Sccondly^hQ practical power of a legislative body, or parlia¬ 
ment, greoCly depends upon its ability to appoint and dismiss 
the executive; the possession of this jiower is the source of at 
least half the authority which, at the present day, has acciucd to 
the English House of Commons. The assertion, indeed, would be 
substantially true that parliamentary govcrnmen|^, in the full 
sense of that term, does not exist, uifless, and until, the members 
of the executive body hold office at the pleasure of parliament, 
and that, wheh their tenure of office does depend on the 
pleasure of j^iarliaraont, parliamentary government has reached 
its ful^ development and been transformed into government by 
parliament. But, though this is so, it is equally true that 
the distinction between a constitution with a parliamentary 
executive and a constitution with a non-parliamentary executive 
does not square with the distinction insisted upon in the body 
of this worjEt* between % constitution in which there exists a 
sovoreimr parliament ;^iid a constitution in which there exists 
^ * 2 I 
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a noii-sovoreign parliament. The English PaiAiament, it is 
true, is a sovereign body, and the real English executive—the 
Cabinet—is in fa%t, though not in name, a parlisflofentary execu¬ 
tive. But the combination of parliamentary sovereignty with a 
parliamentary executive is not essential but accidental. The 
English Parliament has been a sovereign power for centuriev, but 
down at any rate to the Revolution of 1689 tl^e government of 
England was in the hands of a non-pai'liamentary executive. So 
again it is at least maintainable that in Germany the Federal 
Council (Bundesrath) and the Federal Diet (Reichstag) constitute 
together a sovereign legislature.* But no one with recent events 
before his eyes can assert that the German Empire is governed 
by a parliamentary executive. In this matter, as in many othora, 
instruction may be gained from a study of the history of parlia¬ 
mentary government in Ireland. In modern times both the 
critics and the admirers of the constitution popularly identified 
with the name of Grattan, which existed from 1782 to 1800, 
feel that there is something strange and perplexing in the 
position of the Irish Parliament. The peculiarity of the case, 
which it is far easier for us to perceive l;han it was for Grattan 
and his contemporaries, lies mainly in the fact that, while the 
Irish Parliament was from 1782 an admittedly sovereign legisla¬ 
ture, and whilst it was probably intended by all parties that the 
Irish Houses of Parliament should, in their legfblation for Ireland, 
be as little checked by the royal veto as were the English Houses 
of Parliament, yet the Irish executive was as regards the Irish 
Parliament in no sense a parliamentary executive, for it was in 
reality appointed and dismissed by the English Ministry. It 
would be idle to suppose that more defects in s^nstitationaf 
mechanism would in themselves have caused, or th^ the most 
ingenious of constitutional devices would of themselves have 
averted, the failure of Grattan’s attempt to secure the parlia¬ 
mentary independence of Ireland. But a critic of constitutions 
may, without^bsurdity, assert that iml782 the combination of a 
soverei^ parliament with & non-parliamentary executive made 
it all but certain that Grattan’s constitution must either be 
greatly modified or come to an end. For our present purpose, 
however, all that need be noted is that this combination, which 
to modern critics seems a strange one, did in fact exist during 
the whole penod of Irish parliamentary independence. And 
as the existence of a sovereign parliament does not necessitate 
the existence of a parliamentary executive, so a parliamentary 
executive constantly coexists with a non-sovereign parliament. 
This is exemplified by the constiti}tion* of Bolgitf|[% as of every 

^ See the fiiijterial Conatitutioa, 2 78. 
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English colui^ - endowed with representative institutions and 
responsible government. 

The diffei%fice again between a parliamelltary and a non- 
parliamentary executive, though it covers, does not correspond 
with a distinction, strongly insisted on by Bagehot, between 
Cabihet Government and Presidential Government.^ Cabinet 
Goverftpient, as ^hat term is used by him and by most writers, 
is one form, and by far the most usual form, of a parliamentary 
executive, and the •Presidential Government of America, which 
Bagehot bad in his mind, is one form, though certainly not the 
only form, of a non-parliamentary executive. But it would be 
easy to imagine a parliamentary executive which was not a 
Cabinet, and something of the sort, it may be suggested, actually 
existed in France during the period wdien Monsieur Thiers and 
IMarshal MacMabon were each successively elected chief of the 
executive* power by the French National Assembly,*^ and there 
certainly may exist a non-parliamentary executive which cannot 
bo Identified with Presidential government. Such for example 
is at the present moment the executive of the German Empire. 
The Emperor is* its real liead ; he is not a President; neither he, 
nor the Ministers he appoints, are appointed or dismissible by 
the body which we may designate as the Federal Parliament. 

Thirdly^ The English constitution as we now' know it presents 
here, as elsewherdj nxore than one paradox. The Cabinet is, in 
reality and in fact, a parliamentary executive, for it is in truth 
chosen, though by a very indirect process, and may be dismissed 
by the House of Commons, and its members are invariably 
selected ffrom among the members of one or other House of 
Parliaments But, in appearance and in name, the Cabinet is 
now what it originally was, a non-parliamentiiry executive ; every 
Minister is the servant of the Crown, and is in form appointed 
and dismissible, not by the House of Commons, nor by the 
Houses of Parliament, but by the King. 

It is a matter of curious speculation, whether the English 
Cabinet may not at this moment ht undergoing a gradual and, 
as yet, scarcely noticed change of character, under which it may 
be transformed from a pirliamentary into a non-parliamentary 
executive. The possibility of such a change is suggested by the 
increasing authority of the electorate. Even as it is, a general 
election may bo in ofieeb, though not in name, a popular election 
of a particular statesman to the Premiership. It is at any rate 
conceivable that the time may come when, though all the forms 
of the English constitution remain unchanged, an English Prime 
Minister wiU be as truly elected to office by a popular vote as is 

^ See Bagehot, English Otnstitution (ed. 1878), pp. 16 and following. 

^ See H41ie, Le$ OonatHutions de la France, pp. 1860^ 1397. 
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an American President. It should never be for^tten that the 
American President is theoretically elected by electora who never 
exercise *any per^nal choice whatever, and is iitflict chosen by 
citizens who have according to the letter of the constitution no 
more right to elect a President than an Englis^i elector has to 
elecyt a Prime Minister. • 

Fmrthly^ Each kind of executive po/jsesses certain obvious 
merits and certain obvious defects. 

A parliamentary executive, which for the toko of simplicity wo 
may identify with a Cabinet, can hardly come into conflict with 
the legislature, or, at any rate, with that part of it by which 
the Cabinet is appointed and kept in power. Cabinet government 
has saved England from those conflicts between the executive and 
the legislative power which in the United States have impeded the 
proper conduct of public affairs, and in France, as in some other 
countries, have given rise to violence and revolution. A par¬ 
liamentary Cabinet must from the necessity of the case be 
intensely sensitive and amenable to the fluctuations of parlia¬ 
mentary opinion, and be anxious, in matters of administration 
no less than in matters of legislation, to meet the wishes, and 
even the fancies, of the body to which the Ministry owes its 
existence. The “ flexibility,” if not exactly of the constitution 
yet of our whole English system of government, depends, in 
practice, quite as much upon the nature of the Cabinet as upon 
the legal sovereignty of the English Parliament. But Cabinet 
government is inevitably marked by a defect which is nothing 
more than the wrong side, so to speak, of its merits. A parlia¬ 
mentary executive must by the law of its nature follov#, or tend 
to follow, the lead of Parliament. Hence under ^ system of 
Cabinet government the administration of affairs is \pt, in all 
its details, to reflect not only the permanent will, but also the 
temporary wishes, or transient passions and fancies, of a parlia¬ 
mentary majority, or of the electors from whose good will the 
majority delves its authority. A parliamentary executive, in 
short, iS likely to become thfc creature of the parliament by which 
it is created, and to share, though in a modifled form, the weak¬ 
nesses which are inherent in the rule of an elective assembly, 

' The merits and defects of a non-parliamentaiy executive .^re * 
the exact opposite of the merits and defects of ^ parliamentui^ 
executive. Each form of administration is strong where the 
other is weak, and weak where the other is strong. The strong 
point of a non-parliamentary executive is its comparative inde> 
pendence. Wherever representative goyomment exists, the head 
of the administration, be he an Emperoi^or a iPresMsnt, of hburse 
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prefers to be good terms with and to have the support of the 
le^slative bodv. But the German Emperor need not^}a 7 any< 
thing like ablolute deference to the wishes*of the Diet; an 
American President can, if he chooses, run counter to the 
opinion of Congress, Either Emperor or President, if. ho be 
a nlan* of strong will and decided opinions, can in utany 
respect give effect as head of the executive to his own views 
of sound policy, even though he may, for the moment, offend 
not only the legisiUture but also the electors. !Nor can it be 
denied •that the head of a non-paiiiameiitary executive may, 
in virtue of his independence, occasionally confer great benefits 
on the nation. Many Germans would now admit that the King 
of Prussia and Prince Bismarck did, just because the Prussian 
executive was in fact, whatever the theory of the constitution, 
a non-parliamentary executive, pursue a policy which, though 
steadily opposed by the Prussian House of Representatives, laid 
the foundation of Gorman power. There wfis at least one 
occasion, and probably more existed, on which President Lincoln 
rendered an uptold seij^’ice to the United States by acting, in 
defiance of the sentiment of the moment, on his own conviction 
as to the course required hy sound policy. But an executive 
which does not depend for its existence on parliamentary sup¬ 
port, clearly may, and sometimes will, come into conflict with 
parliament. The* short history of the se«’ond French Republic 
is, from the election of Louis Napoleon to the Presidency down 
to the Coup dKtat of the 2nd of December, little else than 
the story of the contest between the French executive and the 
French legislature. This struggle, it may be said, arose from 
*the pecn|^ position of Louis Njipoleon as being at once the 
President of the Republic and the representative of the Napole¬ 
onic dynasty. But the contest between Andrew Johnson and 
Congress, to give no other examples, proves that a conflict 
between a non-parliamentary executive and the legislature may 
arise where there is no question of claim to a throne, and among 
a people far more given to respect tlie law of the land lhan are 
thh French. 

^ Fifihly, The founders of constitutions have more than oned 
attempted to create a governing body which should combine the 
ohaiaeteristics, and exhibit, as it was hoped, the merits without 
the defects both of a parliamentary and of a non-parliamentary 
executive. The means used for the attainment of this end have 
almost of necessity been the formation under one shape or 
another of an administration, which, while created, should not be 

' dismissible, 4>y tbe legislature. These attempts to construct a 
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somi-parliamentary executive repay careful study| but have not 
been crcnyned, in general, with success. 

The JJirectoiy^which from 1795 to 1799 fomlecl the govern¬ 
ment of the French Republic was, under a very complicated 
system of choice, elected by the two councils which constituted 
the'legislature or parliament of the Republic. The l/irehtors 
could not be dismissed by the Councils. Every year one Xlirector 
at least was to retire from office. “The foresight,” it has 
been well said, “ of [the Directorial] Constitution was infinite: 

“ it prevented popular violence, the encroachments of power, and 
“provided for all the perils which the different enses of the 
“Revolution had displayed. If any Constitution could have 
“become firmly established at that period [1795], it was the 
“directorial constitution.”^ It lasted for four years. Within 
two years the majority of the Directory and the Councils were at 
open war. Victory was determined in favour of the Directors 
by a cowp followed by the transportation of their opponents 

in the legislature. 

It may be said, and with truth, that,, the Dir/ictorial Consti¬ 
tution never had a fair trial, and that at a time when the forces 
of reaction and of revolution were contending for supremacy with 
alternating success and failure, nothing but the authority of 
a successful general could have given order, and no power what¬ 
ever could have given constitutional liberty, to France. In 1875 
France was again engaged in the construction of a Republican 
Constitution. The endeavour was again made to create an 
executive power which should neither be hostile to, nor yet 
absolutely dependent upon, the legislature. The oufbome of 
these efforts was the system of Presidential governlfe^nt, which' 
nominally still exists in France. The President of the Republic 
is elected by the National Assembly, that is, by the Chamber of 
Deputies and the Senate (or, as we should say in England, by 
the two Houses of Parliament) sitting together. He holds office 
for a fixed period of seven years, and is re-eligible; he possesses, 
nominarty at least, considerable powers; he appoints the Ministry 
or Cabinet, in whoso deliberations he, sometimes at least, takes 
part, and, with the concurrence of the Senate, can dissolve the ,, 
Chamber of Deputies. The Third French Republic, as we all 
know, has now lasted for thirty-eight years, and the present 
Presidential Constitution has been in existence for thirty-throe 
years. There is no reason, one may hope, why the Republic 
should not endure for an indefinite period; but the interesting 
endeavour to form a semi-parliamentary executive may already bo 
pronounced a failure. Of the threatened conflict between Marsel 

1 Mignet, F-rtnvek Hevolution (Engliali IVanfllation) p. 808. 
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MacMahon arji the Assembly, closed by his resignation, TPe 
need say nothing; it may in fairness bo considered ^the last 
effort of reacEidnists to prevent the foundatiorf of a Kepublican 
Commonwealth^ The breakdown of the particular experiment 
with which we are concerned is due to the events which have 
takeA jklaco after MacMahon’s retirement from office. The 
govenf^ent of ranee has gradually become a strictly parlia¬ 
mentary executive. Neither President (ir6vy nor President 
Carnot attempted fo be the real head of the administration. 
PresidoHt Faure and President Loubet followed in their steps. 
Each of these Presidents filled, or tried to fill, the part, not 
of a President, in the American sense of the word, but of a 
constitutional 'King. Nor is this all. As long as the President’s 
tenure of office was in practice independent of the wdll of 
the Assembly, the expectation was reasonable that, whenever a 
statesman of vigour and reputation was called to the Presidency, the 
office might acquire a now character, and the President become, 
as were in a sense both Thiers and MacMahon, the real head of 
the llepublic. Put the <j|rcumstances of President Gravy’s fall, as 
also of President Casimir P4rier’s retirement from office, show that 
the President, like his ministers, holds his office in the last resort by 
the favour of the Assembly. It may })e, and no doubt is, a more 
difficult matter for the National Assembly to dismiss a President 
than to change a* Ministry. Still the President is in reality 
dismissible by the legislature. Meanwhile the real executive 
is the Ministry, and a French Cabinet is, to judge from all 
appearances, more completely subject than is an English Cabinet 
to the control of an elective chamber. The plain truth is that 
^he serai-^A*liamentary executive which the founders of the 
Republic meant to constitute has turned out a parliamentary 
executive of a very extreme type. 

The statesmen wffio in 1848 built up the fabric of the 
Swiss Confederation have, it would seem, succeeded in an 
achievement which has twice at least baffled theb ingenuity of 
French statesmanship. The Federaf Council ^ of Switze*5*land is 
a Cabinet or Ministry elected, but not dismissible, by each 
, Federal Assembly. For the purpose of the election the National 
Council and the Council of States sit together. The National 
Council continues in existence for three years. The Swiss 
Ministry being elected for three years by each Federal Assembly 
holds office from the time of its election until the first meeting 
of the next Federal Assembly. The working of this system is 
noteworthy. The Swi|s Government is elective, but as it is 

* Aa to the^liaracter of the Swiss Federal Conucil, see Lowell, Cr'overwmenfa 
<xnd Fartiea in Oonivntnial EMfOpe, ii. pp.’'ldl-‘208. 
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chosen by each Assembly Switzerland thus escaj^ea the turmoil 
of a presidential election, and each new Assembly begins its 
existence in harlbony with the executive. Thft \!!ouncil, it is 
true, cannot be dismissed by the legislature, an4 the legislature 
cannot be dissolved by the Council. But conflicts between the 
Government and the Assembly are unknown- Switz<4laftd is 
the most democratic country in Europe, and«democraiptes are 
supposed, not without reason, to bo fickle; yet the Swiss 
executive power possesses a permanence and stability which 
does not characterise any parliamentary Cabinet. An •English 
Ministry, to judge by modern experience, cannot eften retain 
power for more than the duration of one parliament; the 
Cabinets of Jjouis Philippe lasted on an average for about three 
years; under the Republic the lifetime of a French lulministra- 
tion is measuicd by months. The membeis of the Swiss 
Ministry, if we may use the terra, are electeil only for three 
years; they aie however re eligible, and re-election is not the 
exception but the lule. The men who make up the administra¬ 
tion are rarely changed. You may, it ^«y5aid, fipd among them 
statesmen who have .sat in the Council for fifteen or sixteen 
years consecutively. This permanent tenure of otfice does not, 
it would seem, depend upon the jiossossion by particular loailers 
of extraordinary personal popularity, or of immeu‘‘e political 
influence; it arises from the fact that under*thc Swiss sysUmi 
there is no more reason why the j^ssembly should not re-elect, 
a trusted administrator, than why in England a joint-stock 
company should not from time to time reappoint a chairman 
in whom they have confidence. The Swiss Council, indeed, is — as 
far as a stranger dare form an opinion on a malJkoj; of whic^* 
none but Swiss citizens are competent judges—not a Ministry 
or a Cabinet in the English sense of the terra. It may be 
described as a Board of Directors appointed to manage the 
concerns of the Confederation in accordance with the articles of 
the ConstitulHon and in general deference to the wishes of the 
Federaf Assembly. The bdsiiicss of politics is managed by men 
of business who transact national affairs, but are not statesmen 
who, like a Cabinet, ai'e at once the servants and the leaders of a 
parliamentary majority. This system, one is told by observers 
who know Switzerland, may well come to an end. • The 
reformers, or innovators, who desire a change in the mode of 
appointing the Council, wish to place the election thereof in the 
hands of the citizens. Such a revolution, should it ever be 
carried out, would, be it noted, create jiot a parliamentary but 
a uon-parliamentary executive.^ * • 

^ A4am8, {iu>i$a Oon/itlerStwnt vli. iv/ 
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NOTE IV 

» 

THE RKVTT OF SELF-DEFENCE 

% 

How fl^r has an individual a right to defend hie person', liberty, 
or property, a^inst unlawful violence by force, or (if we use 
the word “self-defence” in a wider sense than that usually 
assigned to it) whaA are the principles which, under English law, 
govern the right of self-defence ?' 

The ai)swer to this inquiry is confessedly obscure and in- 
dehnito, and does not admit of being given with 'dogmatic 
certainty; npr need this uncertainty excite surprise, for the rule 
which fixes the limit to the right of self-help must, from the 
•natuiG of things, be a compromise between the necessity, on the 
one hand, of allowing every citizen to maintain his lights against 
wrongdoei-s, and the necessity, on the other hand, of suppressing 
piivate warfare. Discourage self-help, and loyal subjects become 
the slaves of ruffians.' Over-stimulate self-assertion, and for the 
arbiti*ament of the Courts you substitute the decision of the 
sword or the revolver. 

Let it further be remarked that the right of natural self- 
defence, even when it is recognised by the law, “ does not *imply 
“a right of attdbking, for instead of attacking one another for 
“ injuries past or impending, men need only liave recourse to the 
“ proper tribunals of justice.” ^ 

A notion is current,® for which some justification may be 
found fh the loose dicta of lawyers, or the vague language of 
' legal text4books, that a man may lawfully use any amount of 
force wftch is necessary, and not more than necessary, for the 
protection of his legal riglits. This notion, however popular, is 
erroneous. If pushed to its fair consequences, it would at 
times justify the shooting of trespassers, and would make it legal 
for a schoolboy, say of nine years old, to stab hulking bully 
of eighteen who attempted to pull t4ie child’s ears, Sonfe seventy 
jroars ago or more a worthy Captain Moir carried this doctrine 
out in practice to its extreme logical results. His grounds were 

' ^ ^port of Criminal Code Commiasion, 1879, pp. 43-46 [C. 2345}, Notea A 
and R; Stephen, Orimivat IHgeat (6tli ed.), art. 221 ; 1 East, P. C. 271-294 ; 
Foster, Diseourae IJ. ss. 3, $, pp. 270, 271. 

•* * Stephen, O/mmetUarias f 8th ed.), tv. pp. 63, 64. ^ 

® Tills doctrine is attributed by the Commissiuners, who in 1879 reported on 
the Criminal Code BUI, to Lord St. Leonards. As a matter of oriticism it la 
however open doubt whether Lord St. Leonards held predeely the dogma 
ascribed to him. See Criminal Code Bill Commission, Bepdrt [C. 2346}, p. 
44, Note B. . 
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infested by trespassers. Ho gave notice that ho^should fire at 
any wrongdoer who persisted in the offence. He executed his 
threat, afid, after feir warning, shot a trespasser irfthe arm. The 
wounded lad was carefully nursed at the captain*^ expense. He 
unexpectedly died of the wound. The capUiin was put on his 
tria^^for murder j he was convicted by the jury, senteilbed by 
the judge, and, on the following Monday, hangj'd by thq^hang- 
man. He was, it would seem, a well-meaning man, imbued with 
too rigid an idea of authority. He perished from ignorance of 
law. His fate is a warning to theorists who incline to the legal 
heresy that eveiy right may lawfully be defended by the force 
necessary for its assertion. 

The maintainable theories as to the legitimate! use of force 
necessary for the protection or assertion of a man’s rights, or in 
other words the possible answers to our inquiry, are, it will bo 
found, two, and two only. 

Fird Theory. In defence of a man’s liberty, person, or pro¬ 
perty, he may lawfully use any amount of force which is both 
“ necessary ”— i.e. not more than enough to attain its object— 
and “ reasonable ” or “ proportionate ”— i.e. which does not inflict 
upon the wrongdoer mischief out of proportion to the injury 
or mischief which the force used is intended to prevent; and no 
man may use in defending his rights {in amount of force which 
is either unnecessary or unrejisonable. • 

This doctrine of the “ legitimacy of necessary jmd re{isonablc 
force” is adopted by the Criminal Code Bill Commissioners. It 
had bettor be given in their own words:— 

« 

“ We take [they write] one great principle of the coiqjnon law to * 
be, that though it euanctions the defence of a man’s person, lilberty, and 
property against illegal violence, and permits the use of force to pre¬ 
vent crimes, to preserve the public peace, and to bring offenders to 
justice, yet all this is subject to the restriction that tlie force used is 
necessary ; that is, that the mischief sought to be prevented could not 
be prevented byiless violent means; and that the mischief done by, or 
which mi^ht reasonably be antiffipated from the force used is not dis- 
proportioned to the injury or mischief which it is intended to prevent. 
This last principle will explain and justify many of our suggestions. 
It.does not seem to have been universally admitted ; and we have 
therefore thought it advisable to give our reasons for thinking that it 
not only ought to be recognised as the law in future, but that it is the 
law at present.” ^ 

The use of the word “necessary” is, it should bo noted, 
somewhat peculiar, since it includes the Jdca both^of necessity 

’ ■ ^ C. O. B. ConunUsioti, Ileiiort^p. IJ. 
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and of reasonsfblencss. When this is taken into account, the 
Commissioners'* view is, it is submitted, as already stated, that 
a man may lafriully use in defence of his right&»such an*amount 
of force as is needful for their protection and as does not inflict, 
or run the risk* of inflicting, damage out of all proportion to the 
injury tfh be averted, or (if we look at the same thing from the 
other ^jje) to th^ value of the right to be protected. This doc¬ 
trine is eminently rational. It comes to us recommended by the 
high authority of fdur most distinguished judges. It certainly 
represents the principle towards which the law of England tends 
to approximate. But there is at least some ground for the sugges¬ 
tion that a second and simpler view more accurately represents 
the result of our authorities. 

Second TheO’ty. A man, in repelling an unlawful attack upon 
his person or liberty, is justified in using agaiiust his assailant so 
much force, even amounting to the infliction of death, as is 
necessary for repelling the attack— Le. as is needed for self- 
dbiciico; but the infliction upon a wrongdoer of grieA'ous bodily 
hai-m, or deatl^ is justified, speaking generally, only by the 
necessities of self-defence — i.e. the defence of life, limb, or 
permanent liberty.^ 

This theory may be designated as the doctrine of “the 
legitimacy of force necessary for self-defence.” Its essence is 
that the right to^ inflict grievous bodily harm or death upon a 
wrongdoer originates in, and is limited by, the right of every 
loyal subject to use the means necessary for averting serious 
danger to life or limb, and serious interference with his personal 
liberty. • 

* The doctfine of the “ legitimacy of necessary and reasonable 
force” anS the doctrine of the “legitimacy of force necessary for 
self-defence ” conduct in the main, and in most instances, to the 
same practical rcs\dts. 

On cither theory Aj when assaulted by A', and placed in peril 


% 

* See Stephen, Ovmmenlariea (14th ed.), t. p. 79 ; iii. p. 267 ; iv. ^p. 42-46. 
“ In the case of jnstiflable self-defence the injured party may repel force with 
force In defence of his person, habitation, or property, against one who manifestly 
intondeth and endeavoureth with violence or surprise to commit a known felony 
npon either. In these cases he is not obliged to retreat, but may pursue his 
adverstiry ’till he iindeth himself out of danger, and if in a conflict between them 
he happoneth to kill, such kitliag is justifiable. 


“Where a known felony is attempted npon the person, be it to rob or murder, 
here the party assaulted may repel force with force, and even his servant then 
attendant on him, or any other person present, may interpose for preventing 
mischief; and if^leath ensnetk, the party so interposing will be justified. In this 
case nature an«l social duty co-operate.”—Foster, Disemrse IL chap, iii. pp. 273, 
274. 
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of his life, muy, if he canuot otherwise repel or a^id the assault, 
strike X dead. On the one view, the force used* by A is both 
necessai^ and reibsonable \ on the other view, th^r force used by 
A is employed strictly in self-defence. According to either doc¬ 
trine A is not justified in shooting at X because X is wilfully 
tre^assing on A^s land. For the damage inflicted by *upon 
X —namely, the risk to X of losing his life—is i^nreasona^e, that 
is, out of all proportion to the injury done to ^ by the trespass, 
and A in firing at a trespasser is clearly usiftg force, not for the 
purpose of self-defence, but for the purpose of defendingdiis pro¬ 
perty. Both theories, again, are consistent with tb« elaborate 
and admitted niles which limit a person’s right to wound or slay 
another even in defence of life or limb.' The gist* of those rules 
is that no man must slay or severely injure another until he has 
done everything he possibly can to avoid the use of extreme 
force. A is struck by a ruffian, X; A has a revolver in his 
pocket. He must not then and there fire upon X, but, to avoid 
crime, must first retreat as far as he can. X pursues; A is 
driven up against a wall. Then, and not till then, A^ if he has no 
other means of repelling attjick, may justifiably fire at X, Grant 
that, as has been suggested, the minute provisos as to the cir¬ 
cumstances under which a man assaulted by a ruffian may turn 
upon his assailant, belong to a past state of society, and are more 
or less obsolete, the principle on which they r6st is, nevertheless, 
clear and most important. It is, that a person attacked, even by 
a wrongdoer, may not in self-defence use force which is not 
“ necessary,” and that violence is not necessary when the person 
attacked can avoid the need for it by retreat; or, in othbr words, 
by the temporary surrender of his legal right to staild in a par^ 
ticular place— e.g. in a particular part of a public squ^e, where 
he has a lawful right to stand. ^ Both theories, in short, have 
reference to the use of “ necessary ” force, and neither counter 

^ See Steplien, Oriminal Digest (6tlx «d.), art. 221, bnt compare Otmtmentariea 
(Sfh e<l.), iv. pp. i4-oC ; and 1 Hal^ P. C. 479. The authbtitiee are not precisely 
in t^reemSbt as to the right of A t<f wound X before he has retreated as Air as he 
can. But the general principle seems pretty clear. The rule as to the necessity 
fdr retreat by the person attacked must be always taken in combination with the 
acknowled^d right and duty of every man to stop the commission of a felony, 
aAd with the fact that defonce of a man’s house seems to be looked upon by the 
law as nearly equivalent to the defence of his person. - ** If a'thief assaultjs a true 
man, either abroad or in bis house, to rob or kill him, the true man is not bound 
to give bock, but may kill the assailant, and it is not felony.”—1 Hale^ P. C. 
481. See os to defence of house, 1 Bast^ P. C. 287. 

* Stephen, ComnefUariea {14th ed.), iv. pp. 42-46 ; compare 1 Hale, P. C. 481, 
482 ; Stephen, Oriminal tiigest, art. 222; Foster, DUwurse IF. cap. ilL It should 
be noted that the rule eqjoining that a man shall r^reai from an assofiani before 
be uses force, applies, it would appear, only to the iise of such force as may Inflict 
gHevous bodily barm or death. 
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nances the use b£ any force -which is more than is necessary for its 
purpose. A is^assulted by X, he can on neither theory justify 
the slaying of -mounding of X, if A can pro-v^de for iSis own 
safety simply by locking a door pn X. Both theories equally 
well explain how it is that as the intensity of an unlawful assault 
increifset^ so the amount of force legitimately to be iiscd in i^lf- 
defene^ increascs^also, and how defence of the lawful j)ossession 
of property, and especially of a man’s house, may easily turn into 
the lawful defence Af a man’s person. “A justification of a 
“ battery in defence of possession, though it arose in defence of 
“ possession* yet in the end it is the defence of the person,” ^ 
This sentence contains the gist of the whole matter, but limst bo 
read in the light of the cautign insisted upon by Blackstoiio, that 
the right of self-protection cannot be used as a justification for 
attack. 2 

Whether the two doctrines may not under conceivable circum- 
stiinces lead to diflFerent results, is an inquiry of great interest, 
but III the cases which generally come before the Courts, of no 
great importance. What usually requires determination is how 
bxr a man may lawfully*use all the force necessary to repel an 
assault, and for this purpose it matters little whether the test of 
legitimate force be its “reasonableness” or its “ self-defensive 
cliariicter.” If, however, it bo necessary to choose between the 
two theories, the Safest course for an English lawyer is to 
assume that the use of force which inflicts or juay inflict griev¬ 
ous bodily harm or death—of what, in short, may be called 
“extreme” force—is justifiable only for the purpose of strict 
self-deferibe. 

* This vicM^ of the right of self-defence, it may he objected, 
restricts tSo narrowly a citizen’s power to protect himself against 
wrong. 

The weight of this objection is diminished by two reflections. 

For the advancement of public justice, in the first place, every 
man is legally justified in using, and indeed is oft#n bound to 
use, force, which may vinder some ckcumatances amounf to the 
infliction of death. 

Hence a loyal citizen may lawfully interfere to put an end to 
a breach of the peace, which takes place in his presence, and use 
such force as is reasonably necessary for the purpose.* Hence, 
too, any private person who is present when any felony is com¬ 
mitted, is bound by law to arrest the felon, on pain of fine and 


* Ab. Trespass, p 8. 

* * * Blacks. CoOTWu iv. pp. 183, 184. 

* S«e Ti’mthjf r. Simpson, 1 O, M. & E. 767. 
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imprisonment if he negligently permit him to esc^pe.^ Whore 
“ a felony is committed and the felon flyeth from justice, or a 
“ dangefous wouftd is given, it is the duty of efe^y man to use 
“ his best endeavours for preventing an escape.,, And if in the 
“ pursuit the party flying is killed, iohei'e he caiLniot oihermse be 
^‘ov^rtaken^ this will be deemed jiistiflable homicide. fFol* the 
** pursuit was not barely warrantable; it is what the law 
requireth, and will punish the wilfid neglect of.” ^ No doubt 
the use of such extreme force is justifiable*^ only in the case of 
felony, or for the hindrance of crimes of violence. Bui “such 
“ homicide as is committed for the prevention of anyt-fm'ciMe and 
“ atrocious crime^ is justifiable ... by the law of England . . . 

“ as it stands at the present day. If any person attempts the 
“ robbery or munler of another, or attempts to break open a house 
“ in the night-time^ and shall be killed in such attempt, either by 
“ the party assaulted, or the owner of the house, or the servant 
“attendant upon either, or by any other person, and interposing 
“ to prevent mischief, the slayer shall be acquitted and discharged 
“This reaches not to any crime unaccompanied,with force—as, 
“for example, the picking of pockets; nor to the breaking open 
“ of a house in the day-time, unless such entry carries with it an 
“ attempt of robbery, arson, murder, or the like.” ® Acta there¬ 
fore which would not be justifiable in protection of a person's 
own property, may often be justified as the® necessary means, 
either of stopping the commission of a crime, or of arresting a 
felon. Burglars rob A's house, they are escaping over his garden 
wall, carrying oflT A’s jewels with them. A is in no peril of his 
life, but he pursues the gang, calls upon them to surreftder, and 
having no other means of prevent,ing their escape, knocks *dqwn one ol 
them, X, who dies of the blow; A^ it would seem, if Foster’s 
authority may be trusted, not only is innocent of guilt, but has 
also discharged a public duty.^ 

Let it be added that where A may lawfully inflict grievous 
bodily harm ypon X — e.g. in arresting him— X acts unlawfully 

• o 

^ Stephen, Commentaries (14th ed.)» iv. p. 309 ; Hawkins, P. C. hook ii. 
cap. 12. 

* * Foster, Discourse It. of Homicide, pp. 271, 272, and compare pp. 273, 274. 

“The intentional infliction of death is not a crime when it is done by any 
l>erson ... in order to arrest a traitor, felon, or pirate, or keex> in lawful tOiistody 
a traitor, felon, or pirate, who has escaped, or is aljont to escape from such 
custody, although such traitor, felon, or lurato, offers no violence to any person." 
“Stephen, Digest (6th ed.), art. 222. 

^ Stephen, Oomynentaries {\Ath. cd.), iv. pp. 49, 50, and compare 14th erL p. 40. 

* A story told of thatetninent man and very learned jtidge, Mr. Justice Willes, 
and related by an ear-witness, is to the following aflect:—Mr. 4ii<itice Willes was 
asked: “ Tf 1 look into tny drawing-room, and sen a burglar packing up the 
clock, anil he cannot see me, wlmt ought I to do ?'* Willes replied, as nearly as 
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in resisting ^,*and is responsible for the injury caused to A by 
X*s resistance.^ 

Every mar?, in the second place, acts lawfully as lodg as he 
merely exercises his legal rights, and he may use such moderate 
force as in efSect is employed simply in the exercise of such 
rights, 'i , 

A » walking ^along a public path on his way home, X triefe 
to stop liim ; A pushes X aside, X has a fall and is hurt. A has 
done no wrong j ho •has stood merely on the defensive and re¬ 
pelled attempt to interfere with his right to go along a public 
way. X tlipreupon draw's a sw'ord and attacks A again. It is 
clear that if A can in no other way protect himself— e.g. by 
running away, from X, or by knocking X down—he may use 
any amount of force necessary for his self-defence. He may 
stun X, or fire at X^. 

Here, however, comes into view the question of real diffi¬ 
culty. How far is A bound to give up the exercise of his rights, 
in this particular instance the right to walk along a particular 
path, rather than risk the maiming or the killing of X1 

Suppose, for example, that A knows perfectly well that A" 
claims, though without any legal ground, a right to close the 
particular footpath, and also knows that, if A turns down 
another roatl w^hich will also bring him home, though at the cost 
of a slightly long** walk, he wdll avoid all danger of an assault 
by X, or of being driven, in so-called self-defence, to inflict 
grievous bodily haimi upon A". 

Of course the case for X’.s right to use any force necessary 
for his ptfrpose may be put in this w'ay, A has a right to push 
fC aside. At X*s violence grows greater, A has a right to repel 
it. He illay thus turn a scuffle over a right of way into a 
struggle for the defence of A's life, and so justify the infliction 
even of death upon A’. But this manner of looking at the 
matter is unsound. Before A is justified in, say, firing at A^ or 
stabbing A^, he must show' distinctly that ho coniqp within one 
at least of the two principles w'hich* justif}' the use of Extreme 
force against an assailant. But if he can avoid X’s violence 
by going a few yards out of his way, he cannot justifj'^ hi^ 
conduct under either of these principles. The firing at X is 

may be : “My advice to you, which I gi\e a'» a man, as a l.wyer, and as an 
Kuglish judge, is as follows : In the supposed cii'cumalauue this is what you have 
a right to do, aud 1 am by no means sure that it is not your duty to do it. Take 
a douhle-harrcllod gun, carefully load both barrels, and then, without attracting 
the burglar’s attention, aim s^'adily at his licivrt and shoot him dead.” See 
Sahtrdnp Revie^t^ov. 11, 1893, p. 534. 

* Foster, Discourse IJ. p. 2^2. 
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not “reasonable,” for the damage inflicted by "A upon X iii 
wounding him is out of all proportion to the fnischief to A 
which it is intended to prevent—namely, his being forced to 
go a few yards out of his way on his road home. The firing at 
JT, again, is not done in strict self-defence, ior A could have 
avoided all danger by turning into another path. A us<!b force, 
not for the defence of his life, but for the vindication^of his 
right to walk along a particular pathway. That this is the true 
view of A*s position is pretty clearly shown by the old rules 
enjoining a person assaulted to retreat as far as he can before he 
grievously wounds his assailant. „ 

Beg. V. Hewlett^ a case tried as late as 1858, contains judicial 
doctrine pointing in the same direction. A was struck by A', A 
thereupon drew a knife and stabbed X. The judge laid down 
that “unless the prisoner [A] apprehended robbery or some 
“similar offence, or danger to life, or serious bodily danger 
“ (not simply being knocked down), he would not be justified 
“in using the knife in self-defence.”The essence of this 
dictum is, that tiio force used by A was not justifiable, becjiiise, 
though it did ward off danger to A —namely, the peril of being 
knocked down—^it was not necessary for the defence of A^s life 
or limb, or property. The case is a particularly strong one, 
because X was not a person assorting a supposed right, but a 
simple wrongdoer. •- 

Let the last case be a little varied. Let X he not a ruffian 
but a policeman, who, acting under the ordere of the Commissioner 
of Police, tries to prevent A from entering the Park at the Marble 
Arch. Let it further be supposed that the Commissioner has 
taken an erroneous view of his authority, and that *«.hcrefore thb 
attempt to hinder A from going into Hyde Park at the parti¬ 
cular entrance does not admit of legal justification. X, under 
those circumstances, is therefore legally in the wrong, and A 
may, it would seem,®* push by X But is there an/ reason for 
saying that if A cannot simply push X aside he can lawfully use 
the for^fe necessary— e.g. by stabbing X —to effect an entrance i 
There clearly is none The stabbing of Xis neither a reason- 
#blo nor a self-defensive employment of force. 

A dispute, in short, as to legal rights must be settled by legal 
tribunals, “ for the King and his Courts are the indices injnriarvmf 


^ Foster k Finlsiion. 01, per Crowder J. 

® It is of eonrse s^snmed in this imaginary case that Acts of Parliament are 
not in force empowering the OommJiisioner of Police to regnlate the use oC the 
right to enter into the Park. It i« not iny intei^ion. to disonse the effeet of the 
MetropoUtHti PoHoe Acte, or to iatipaate any o^uion ae to powers rf the 
Comitiissionor of i*i>lice. 
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“and will givfi to tho party wronged all the satisfaction he 
“ deserves ”; i ho one is allowjfud to vindicate the strength of 
his disputed rfghts by the force of his arm. Ltgal controversies 
are not to be settled by blows. A bishop who in the last cen¬ 
tury attemptei^ by moans of riot and assault, to make good his 
claim* t«^ remove a deputy registrar, was admonished from ^he 
Bench Hhat his yiew of the law was erroneous, and was sjived 
from the condemnation of the jury only by the rhetoric and the 
fallacies of Erskitie.''** 

Froni whatever point therefore the matter be approached, we 
come round^to the same conclusion. The only umloubted justi¬ 
fication for the use of extreme force in the assertion of a man’s 
rights is, subject to the exet^tions or Hmitiitions already men¬ 
tioned, to be found in, as it is liinited by, tho necessities ipf strict 
self-defence. 


. • NOTE V 

QfTESTIONS OONHECTKl^ WITH THE RKiHT OF PUBLIC MEETING 

Four important qjicstions connected with tho right of public 
meeting require consideration. 

These inquiries are: Jirsf^ whether there exist any general 
right of meeting in public places ? seconfJli/y what is the meaning 
of the tqjm “an unlawful assembly’"? thirtUi/, what are tho 
lights of tho ^rown or its servants in dealing with an unlawful 
assembly H# and fourthhiy what are the rights posssessed by the 
members of a lawful assembly when the meeting is interfered 
with or dispersed by force'? 

For the proper undei-standing of the matters under discussion, 
•t is necessary to grasp firmly the truth and tho bearing of two 
indisputable but often neglected observations. • 

,The first is that English law does not recognise any special 
right of public meeting either for a political or for any other 
purpose,’’' 

The right of assembling is nothing move than the result of 
the vie^ taken by our Courts of individual liberty of person and 
individual liberty of speech. 

Interference therefore with a lawful meeting is not an invasion 

M. 

' Stephfn, Conmentari^ (14th «d.), Iv. p. 44. 

JiitfJiop nr Bangqr’s Case, 26 St, Tr.-468. 

I'hap. vli., nnfe. 
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of a public right, but an attjxck upon the indix'Sdual rights of 
A or and must generally rgsolve itself intd a number of 
assaults'upon dfefinite persons, members of the* meeting. A 
wrongdoer who disperses a crowd is not indicted or sued for 
breaking up a meeting, but is liable (if at all) £<5 a prosecution 
or ^n action for assaulting Ay a definite member of th^ cnowd.^ 
Hence further the answer to the question how far persons 
present .at a lawful meeting nuay resist any atiempt to ‘disperse 
the assembly, depends at bpttom on a detcriuinalion of the 
methods prescribed by law to a given citizen Ay for ^nishing 
or repelling an assault. ^ 

The second of these preliminary observations is that the 
most serious of the obscurities wjbich beset the. law of public 
meetings .arise from the difficulty of determining how far a citizen 
is legally justified in using force for the protection of his person, 
liberty, or property, or, if we may use the word “ self-defence ” 
in its widest sense, from uncerbiinty as to the tnie principles 
which govern the right of self-defence.^ 

The close connection of these introductory remarks with the 
questions to be considered will become '‘apparcn£ as we proceed. 

I. Does there exist any general right of meeting in public pla-ces ? 
The answer is easy. No such right is known to the law of 
England. ^ 

Englishmen, it is true, meet together for political as well as 
for other purposes, in parks, on commons, and in other open 
spaces accessible to all the woiid. It Is also true that in England 
meetings held in the open air arc not subject, as they ace in other 
countries—for instance, Belgium—to special restriction^, si 
crowd gathered together in a public place, whether thby assemble 
for amusement or discussion, to see an acrobat perform his somer¬ 
saults or to hear a statesman explain his tergiversations, stand 
in the same position as a meeting held for the same purpose in a 
hall or a dr^iwing-room. An assembly convened, in short, for a 
lawful* object, assembled ^n .a place which the meeting has a 
right to occupy, and acting in a peaceable nuinnor which inspires 
no sensible person with fear, is a lawful assembly, whether it be 
Iield in Exeter Hall, in the grounds of Hatfield or Blenheim, or 
in the London parks. With such a meeting nqj|^i»agt has a 
right to interfere, and for attending it no man incurs legal 
penalties. 

But the law which does not prohibit open-air meetings does 

^ See ReJfuni v. Birley, 1 St. 'tv. (ji. s.) lOif. 

*See Note IV,, ante. * 

’S’<4 
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notj speaking generally, provide that there shall be spaces where 
the public can meet in the open air, either for poli^cal dis¬ 
cussion or for*fftnusemcnt. There may of cou^e be, and indeed 
there are, spccij^l localities which by statute, by custom or other¬ 
wise, are so dedicated to the use of the public as to be available 
for trheppurpose of public meetings. But speaking in genei^l 
terms, Courts do not recognise certain spaces .as set aside for 
that end. In this respect, again, a ciowd of a thousand people 
stand in the same pSsition as an ipdividual person. If A wants 
to deliver a lecture, to make a speech, or to exhibit a show, he 
must obtaimsoroe room or field which he c.-in legally use for his 
purpose. He must not invade the rights of private propei-ty— i.e. 
commit a trespass. He must not interfere with the convenience 
of the public— i.e. create a nuisance. 

The notion that there is such a thing as a right of mooting 
in public places arises from more than one confusion or erroneous 
assumption. The right of public meeting—that is, the right of all 
liien to come together in a place where they may lawfully assemble 
for any lawful pjirposc, ;^nd especially for political discussion—is 
confounded with the totally diflerent and falsely alleged right of 
every man to use for the purpose of holding a meeting any place 
which in any sense is open to the puhlic. The two rights, did they 
both exist, .are essenti.ally different, and in many countries are regu¬ 
lated by totally different niles. It is a.ssumcd again that squares, 
streets, or ro.ads, which every m.an may lawfully use, are necessarily 
available for the holding of a meeting. The assumption is false. A 
crowd blocking up a highway will probably be a nuisance in the 
legal, no Tbss than in the popular, sensp of the term, for they 
interfere witlf the ordinary citizen’s right to use the locality in the 
way permitted to him by law. Highways, indeed, are dedicated 
to the public use, but they must he used for passing and going 
along them,^ and the legal mode of use negatives the claim of 
politicians to use a highway as a forum, just as it excludes the 
claim of actors to turn it into an open-air theatre. • The crowd 
who collect, and the persons who cifuse a crowd, for wnatever 
purpose, to collect in a street, create a nuisance.® The claim on 
the part of persons so minded to assemble in any numbers and 
for so long.a time as they please, to remain assembled “to the 
“ dctriuaenWf others having equal rights, is in its nature irrecon- 
“ cilable with the right of free passage, an<l there is, so far as wo 
“ have been able to ascertain, no authority whatever in favour of 

^ Dov<aston- v. 2 Hy. BI. 627. 

* Rex V. CarUlej 6 C. & P. fi28, 636 ; the Tramteays Casct ths- Tmes, 7th 
September J888. , .* 
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** it.” 1 Tlie general public cannot make out a rig^t to hold meet¬ 
ings evqn on a common.^ The ground of popular delusions as to 
the right of public meeting in open places is at bottSm the prevalent 
notion that the law favours meetings held for thebsako of political 
discussion or agitation, combined with the tacit Assumption that 
when the law allows a right it provides the means for its^exSreise. 
No ideas can bo more unfounded. English hxw no more favours 
or provides for the holding of political meetings than for the 
giving of public concerts. A man lias a right to hear an orator 
os he has a right to hear a band, or to eat a bun. But each 
right must be exercised subject to the laws against trespass, 
agiiinst the creation of nuisances, against theft. 

The want of a so-called forum mray, it will be said, prevent ten 
thousand worthy citizens from making a lawful demonstration of 
their political wishes. The remark is true, but, from a lawyer’s 
point of view, irrelevant. Every man has a right to see a Punch 
show, but if Punch is exhibiting in a theatre for money, no man 
can see him who cannot provide the necessary shilling. Every man 
has a right to hear a band, but if there Jbe no pl^^ce where a band 
can perform without causing a nuisance, then thousands of excel¬ 
lent citizens must forgo their right to hear music. Every man has 
a right to worship God after his own fashion, but if all the land- 
owners of a parish refuse ground for the building of a Wesleyan 
chapel, parishioners must forgo attendance at* a Methodist place 
of worship. 

II. What is the meaning of the term “ an unlawful assembly ” f 

The expression “ unlawful assembly ” does not sfgnify ai^ 
meeting of which the purpose is unlawful. If, for*e3^mple, five 
cheats meet in one room to concoct a fraud, to indite a Ubel, or 
to forge a bank-note, or to work out a scheme of j>erjury, they 
assemble for an unlawful purpose, but they can hardly be said to 
constitute an utdawful assembly.” These words are, in English 
law, a |erm^f art. This term has a more or less limited and 
definite signification, and h*^ from time to time been defined by 
different authorities ® with varying degrees of precision. The 

* Expaaie Lewris, 21 Q. B. 0,191, 197 ; per Cwriam. 

* Bailey v. WiMiamsont L. K. 8 Q. B. 118 ; De Morgan v. Metropolitan 
Board qf TFonSa, 6 Q. B. D. 156. 

’ See Hawkins, P.' C. book i. cap. 65, ss. 9, 11 ; Blackstone, iv. p. 146; 
Stephen, Commentttri.e3 (14th ed.). iv. p. 174.; Stephen, Orimindl Digest, art. 75 ; 
Criminal Code Bill Commission,. Draft Code, sec. 84, p. 80; JRex v. Pinney, 
5 C. It P. 25*; Bex v. Hunt, 1 St. 'IV. (». s.) 171; R^ord v. Birleg, tWtl. 1071; 
Bxx V. Moriie, ibid. 521 Beg, v. Vincent, 3 Stf .Tr. (n. s.) U>37,1082^ Beatty 
.V, Oillbanks, 9 Q. B« P. 308 ; B^. v. M*HdugHton (Irish), l^Ooxt C. C. 576; 

(Irish), 16 Owe, C. O. 436. ^ - 
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definitions vEyi-y, for the most part, rather in words than in 
substance. Such differepces as exist have, however, % twofold 
imx>ortance. They show, in the first place, that the circumstances 
which may render a meeting an unlawful assembly have not been 
absolutely determined, and that some important questions with 
regard‘ to the necessary characteristics of such an assembly aye 
open to discussion. They show, in the second place, that the 
rules defining the^right of public meeting are the result of 
judicial legislation, and that the law winch has been created may 
be furAer developed by the judges, and hence that any lawyer 
bent on <fBtermiiiing the character of a given meeting must 
consider carefully the tendency, as well as the woi*ds, of i^eported 
judgments. • 

'rhe gencial and prominent characteristic of an unlawful 
assembly (however defined) is, to any one who candidly studies 
the authorities, clear enough. It is a meeting of persons who 
either intend to commit or do commit, or who lead others to 
entertain a I'easonable fear that the meeting will commit, a breach 
of the peace. .This actyial or threatened breach of the peace is, 
so to speak, the essential characteristic or “ property ” connoted 
by the term “unlawful assembly.” A careful examination, 
however, of received descriptions or definitions and of the 
authoritative statements contained in Sir James Stephen’s Digest 
and in the Draff Code drawm by the Criminal Code Commis¬ 
sioners, enables an inquirer to frame a more or less accurate 
definition of an “unlawful assembly.” 

It (it is submitted) be defined as any meeting of three 

more pcr|ons who 

(i) i^emble to commit, or, when assembled do commit, a 
breach of the peace; or 

(ii.) Assemble with intent to commit a crime by open 
force j or 

(iii.) Assemble for any common purpose, whether lawful or 
unlawful, in such a mariner as to gtve §rm and 
courageous pei*sons in the neighbourhood of the 
assembly res^onable cause to fear a breach of the 
peace, in consequence of the assembly; or 
{(iv.) Assemble with intent to incite disaffection among the 
Crown’s subjects, to bring the Constitution and 
Government of the realm, as-^by law established, into 
contempt, and generally to carry out, or prepare for 
carrying out, a public consjnracy.^l 

• • 

^ O'Kelly vflJa/rvey (Irish), 16 Cox, C. C. 4S6. Th« portion of this defiaitioii 
containoil in brackets mast ^rhaps be considered m, in England, of donbtfiil 
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The following points require notice :— ^ 

1. A/neoting is an unlawful assembly which either disturbs 
the peace, or inspires reasonable persons in its Vieighbourhood 
with a fear that it will cause a breach of the peace. 

Hence the state of public feeling under whiclf a meeting is 
con^pned, the class and the number of the persons wife come 
together, the mode in which they meet (whether, for instance, 
they do or do not carry arms), the place of their meeting (whether, 
for instance, they assemble on an open common or in the midst 
of a populous city), and various other circumstances, must all be 
taken into account in determining whether a given'meeting is 
an unlawful assembly or not. 

2. A meeting need not bo tho< less an unlawful assembly 
because it meets for a legal object. 

A crowd collected to petition for the release of a prisoner or 
to see an acrobatic performance, though meeting for a lawful 
object, may easily be, or turn into, an unlawful assembly. The 
lawfulness of the aim with which a hundred thousand people 
assemble may affect the reasonableness o| fearing that a breach 
of the peace will ensue. But the lawfulness of their object does 
not of itself make the meeting lawful. 

3. A meeting for an unlawful purpose is not, as already 
pointed out, necessarily an unlawful assembly. 

The test of the character of the assembly is whether the 
meeting does or does not contemplot/C the use of unlawful force, 
or does or does not inspire others with reasonable fear that 
unlawful force will be used—i.e. that the King’s peace will be 
broken. _ 

4. There is some authority for the suggestion that ^ meeting 
for the purpose of spreading sedition, of exciting class against 
class, or of bringing the constitution of the country into contempt, 
is ipso fixeto an unlawful assembly,^ and that a meeting to pro- 
mote an unlawful conspiracy of a public character, even though 
it does |}0t cMrectly menace a breach of the peac^ is also an 
unlawful assembly. 

This is a matter on which it is prudei\t to speak with reserve 
and hesitation, and to maintain n suspended judgment until the 

authority (see, however, Reg. v. Ernest Jones, 6 St. Tr. (n. s.) 783, 81^, 817, 
summing up of Wilde, C. J., and Reg. v. Fussdl, ibid. 723, 764, summing up of 
Wilde, C. J.), hut would, it is conceived, certainly hold good if the circuTnstJvnues 
of the time were such that the seditious proceedings at the meeting would bo 
likely to endanger the public peare. 

* See Ralford v, Birleg, 1 St. Tr. (n. s.) 1071 ; Rex v. Hunt, ibid. 171 ; Rex 
V. Morris, ibid. Tt2\ ; Reg. v. M'^NaugMon (Irish 14 Cox. O.JO. 672 ; O'Kelly 
V, Harvey (Irish), 16 Cox, C. C. 435 ; Reg. v. Bums, 10 Cox, C. CX 856 ; Reg, v. 
Erfiieat Jones, 6 Ht. Tr. (n, s.) 783 ; Reg. v. Fuase^, ibid. 723. 
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point suggested has come feirly before the English Courts. The 
true rule (possibly) may be, that a meeting assemble!^ for the 
promotion of 9, purpose which is not only cr*!minal, but also if 
carried out wijl promote a breach of the peace, is itself an 
unlawful asseiSibly. 

5! Two questions certainly remain open for decision. ^ 

Is *8, meeting an unlawful assembly because, though th*e 
meeting itself is peaceable enough, it excites reasonable dread 
of future disturbance to the peace of the realm; as where 
politicfjfl leadei'S address a meeting in terms which it is reason¬ 
ably supptfBed may, after the meeting has broken up, excite 
insurrection 1 

The answer to this inquiry is doubtful.’ 

Need again the breach of the j^cace, or fear thereof, which 
gives a meeting the character of illegality, be a In each caused by 
the members of the meeting 1 

To this inquiry an answer has already been given in the body 
of this treatise.^ 

The reply in ge|ieral terms, that, on the one hcand, a 
meeting which, as regards its object and the conduct of the 
members of it, is perfectly lawful, does not become an unlawful 
assembly from the mere fact that possibly or probjibly it may 
cause wi’ongdoers who dislike the meeting to break the peace,* 
but, on the otherTiand, a meeting w'hich, though perhaps not in 
strictness an unlawful assembly, does from some illegality in its 
object, or in the conduct of its members, cause a breach of the 
peace by persons opposed to the meeting, may thereby become an 
unlawful'^ssembly,* and a meeting which, though in every way 
perfectly ^la^ful, if it in fact causes a breach of the peace on 
the part of wrongdoers who dislike the meeting may, if the jpeace 
can he restored by no other meanSt bo required by the magistrates or 


* See. Rex v. TTunt, 1 St. Tr. (n. s.) I7l ; Rex v. Dev'hurst, ibid. 630, 599. 
“Upon the subject of terror, there may be^.,cases in which, from tjj^e general 
“ appearauce of the meeting, there could be no fear of immediate mischief pro- 
“dcced before that a-sscmbly should disperse ; and 1 am rather disposed to think 
“ that the probability or likelihocul of inmiediate terror before tlie incetrag should 
“ disperse is necessary in order to fix the charge upon that second count to which I 
“have drawn your atteutiom But if the evidence satisfies yon there was a present 
“ fear p’-oduced of future rising, which future rising would be a terror .and alarm 
'* to the neighltourhood, I should then desire that you would present that as your 
“ finding in the shape of what I should then take it to be, a special verdict **: per 
Bailey, J. See also Jleg, v. JSrtiesi J<mes, 6 St. Tr. (u. s.) 783 ; Reg, v. Fussell-, 
ibid, 723. 

* See chap, vii., ante, 

* Beatty v. Oitlbavks, 9 Q.«B. P. 308 ; Reg. v. Justices of Lmidonderryy 28 
1*1 R. Tr. 440, in'!. 461, 462, judgment of Holmes, J. 

* Wise V. Punning [1902]^1 K. B. 167. 
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other persons in authority to break up, and on t][iiO members of 
the meeting refusing to disperse, becomes an unlawful assembly. 

111. JVhat are the rights of the Crown or its semants in dealing 
with an unlawful assembly? * 

^ Every person who takes part in an unlawful assAnlJly is 
^ilty of a misdemeanour, and the Crown may therefore pnosecute 
every such person for his offence. ^ 

Whether a given man who is present at a particular 
meeting, does thereby incur the guilt of “taking x»art* in an 
unlawful assembly, is in each case a question of fact. 

At though present, may not bo a member of the meeting; ho 
may be there accidentally ; he may feiow nothing oWts character; 
the crowd may originally have assembled for a lawful purpose; , 
the circumstances, e.g. the xjroduction of arms, or the outbreak 
of a riot, which render the meeting unlawful, may have taken 
place after it began, and in these transactions A may have taken 
no part. Hence the imporUince of an official notice, e.g. by a 
Secretary of Suite, or by a magistrate,^ that a meeting is con¬ 
vened for a criminal object. A citizen after reading the notice 
or proclamation, goes to the meeting at his peril. If it turns out 
in fact an unlawful assembly, he cannot plead ignorance of its 
character as a defence against the charge of Uikiiig part in the 
mceting.- 

2. Magistrates, xiolicetnen, and all loyal citizens not only are 
entitled, but indeed arc bound to disperse an unlawful assembly, 
and, if necessary, to do so by the use of force; and it is a gross 
error to suppose that they are bound to wait un^l a riot hii^ 
occurred, or until the Riot Act has been read.^ The prevalence 
of this delusion was the cause, during the Gordon Riots, of 
London being for days in the hands of the mob. The mode 
of dispersing a crowd when unlawfully assembled, and the 
extent of force which it is ifeasonable to use, differ according 
to the cycurnfttauces of each^case. 

3, If any assembly becomes a riot— i.e. has begun to act in a 
tumultuous manner to the disturbance of the peace—a magistrate 
on being informed that twelve or more persons are unlawfully, 
riotously, and tumultuou.sly assembled together to the disturbance 
of the public peace, is bound to make the short statutablb pro¬ 
clamation wliich is jiopularly known as “ reading the RJot Act.** ^ 

’ Oq this |K>int see esi»ecially iTnmphries v. Connor. 1? Ir. C. L. R. 1. 

* Rkx V. Fwrneyt 6 C, & P. ill ; 8 St. 'iV, (i». s.) 548. , 

^ Ji/t'), V, Ne.nht 9 C. h P. 431 ; Bwrdel v. 4 Tunny;. .4Q1, 44^. 

pp. 28.5, 286, aifde. • 

, ^ l.GeD. r. stat. 2, cap, S,'a. 2. ^ . 
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The cotisej^iuenccs are as follows: first, that any twelve 
rioters who (|o not disperse within an hour thereafter, afe guilty 
of felony j an3, secondly, that the magistrate and those acting 
with him mayf after such hour, arrest the rioters and disperse the 
meeting by tUh employment of any amount of force necessary for 
the p^i^ose, and arc protected from liability for hurt inflict^ or 
death eaused in»dispersing the meeting. The magistrates are, in 
short, emjiowered by the Riot Act to read the proclamation before 
referred to, and thereupon, after waiting for an hour, to order 
troops ^nd constables to fire upon the rioters, or charge them 
sword in Uhnd.’^ It is particularly to be noticed that the powers 
given to magistrates for dealing with riots under the Riot Act 
in no way Ifisseii tne comnion law right of a magistrate, and 
indeed of every citizen, to put an end to a breach of the peace, 
and hence to disperse an unlawful assembly.^ 

IV. JFImt me the rights possessed hy the menibers of a lawfttl 
assembly when the meeting is interfered with or dispersed by force ? 

The Salvation Army assemble in a place where they have a 
right to meet, say an open piece of land placed at their disposal 
by the owner, and for a lawful purpose, mimely, to hear a 
sermon. Certain persons who think the meeting either objection¬ 
able or illogaf attgmpt to break it up, or do break it up, by force. 
What, under these circumstances, are the rights of the Salvationists 
who have come to listen to a preacher? This in a concrete form 
is the problem for consideration.® 

An ^tempt, whether successful or not, to disperse a lawful 
assembly involves assaults of more or less violence upon the 
persons i>, and C who have met together. The wrong thus 
done by the assailants is, as already pointed out, a wrong done, 
not to the meeting—a body which has legally no collective 
rights—but to Ji, or C, an individual pushed, hustled, struck, 

or otherwise assaulted. 

Our problem is, then, in substgi^e—What are •the yights of 

the member of a meeting, when unlawfully assaulted ? And 

this inquiry, in its turn, embraces two different questions, which, 

for clearness sake, ought to be carefully kept apart from each 

other. 

• 

\ See. Stephen, Crim. Law^ i. 203; Criminal Code Bill Commission, 

IXraft Cotie, ss. 88, 99. 

, « Rex V. Fursei/, 6 C. & P. 81 ; 3 St. Tr. (u. s.) 543. 

* For the sake of convenieuce, t have taken a meeting of the Salration Army 
as a typical instance of a lawfttl pttblic meeting. It should, however, be con> 
stantly rememboved that the fights of the SalvationislM are neither more nor less 
than those of*!any other crowd lawfully collected together—e.j?. to hear a band 
of music. . . 
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First, What are the remedies of A for the wj[-ong done to 
him by tj»e assault 1 ^ 

The answer is easy. A has the right to ttike cfvil, or (subject 
to one reservation) criminal proceedings against any person, be 
he an officer, a soldier, a commissioner of p<dice, a'magistrate, a 
poliqpman, or a private ruffian, who is responsible for the^sault 
upon A. n, moreover, A bo killed, the person* or persans by 
whom bis death has been caused may be imycted, accordiiig to 
circumstaiKjes, for manslaughter or murder. 

This statement as to A’s rights, or (what is, however, the 
same thing from another point of view) as to the liftbilities of 
A"s assailants, is made subject to one I’eservation. There exists 
considerable doubt as to the degree and kind df liability of 
soldiers (or possibly of policemen) who, under the orders of a 
superior, do some act («.//. arrest A or fire at A) which is not on 
the face, of it unlaAvful, but which turns out to bo unlawful 
because of some circumstance of which the subordinate was not 
in a position to judge, as, for example, because the meeting was not 
technically an unlawful assembly, or be(^au.se tha officer giving 
the order had iii some way exceeded his authority. 

“ I hope [says Willes, J.] I may never have to determine that 
difficult question, how far the orders of a superior, officer are a 
justification. Were I compelled to determine thatcipiestion, ‘I should 
probably hold that the orders are an absolute justification in time of 
actual war—at all events, as regards enemies or foreigners—and, I 
should think, even with regard to English-born subjects of the Crown, 
unless the orders were such as could not legally be given. ^ believe 
that the better opinion is, that an officer or soldier, acting under thCn, 
orders of his superior—tiot being necessarily or nianifestly^illegdl— 
would be justified by liis orders.” ^ 

A critic were rash who (juestioned the suggestion of a jurist 
whose dicta are more weighty than most considered judgments. 
The words, moreover, of Mr. Justice Willcs enounce a principle 
which is*in itself pre-eminefitly reasonable. If its validity be 
not admitted, results follow as absurd as they are unjust: every 
soldier is calle<l upon to determine on the spur of the moment 
Idgal subtleties which, after a lengthy consultation, might still 
perplex experienced lawyers, and the private ordered by his 
commanding officer to take part in the suppression of a riot mns 
the risk, if he disobeys, of being shot by order of a court-martial, 
and, if he obeys, of being hanged under the seiitenco of a judge. 

* • 

, 1 ICe/ffh/y V. liaU, 4 F. & P. 763, 790, pwr WilJes, J. Seo alsJf Note VT. p. 
612, post. Duty of 5>oldiors called upon to diKpor»e #rL Unlawful Assembly. 
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Let it further l5e carefully noted that the doctrine of Mr. Justice 
Willes, which is approved of by the Criminal Code Commi^ioners,^ 
applies, it woill4 seem, to criminal liability only? The soldier or 
policeman who,.without full legal justification, assaults or arrests 
A incurs (it is submitted), even though acting under orders, full 
civil liability. ^ 

Secfhyily, Ho^ii far is A entitled to maintain by force againsl 
all assailants his right to tsikc part in a lawful public meeting, 
or, in other words,* his right to stand in a place Avhere he 
lawfullj» may stand— e.g. ground opened to A by the owner, for 
a purpose •which is in itself lawful— e.g. the hearing of an 
address from a captain of the Salvation Arnn* ? 

In order to obtain a correct answer to this inquiry we should 
bear in mind the principles which regulate the right of self- 
.defence,® and should further consider what may be the different 
circumstances under which an attempt may be made without 
legal warrant to disperse a meeting of the fiulvation Army. The 
altcibuk upon the meeting, or in other words upon -4, may be made 
either by mere wrongdoers; or by persoTis who believe, however 
raistajcenly, that they arc acting in exercise of a legal right or in 
discharge of a legal duty. Let each of these cases be examined 
separately. 

Let us suppose, in the first place, that the Salvationists, and 
A among them, afe attacked by the so-called Skeleton Army or 
other roughs, and let it further be supposed that the object of the 
assault is simply to break up the meeting, and that therefore, 
if A and others disperse, they are in no peril of damage to life 
or limb. • . 

^ A and hlh friends may legally, it w'ould seem, stand their 
ground, Snd use such moderate force as amounts to simple 
assertion of the right to remain where they are. A and 
his companions may further give individual members of the 
Skeleton Army in charge for a breach of the peace. It 
may, however, happen that the roughs are in largo numbers, 
and press upon the Salvationists *8o that they cannot keep 
their ground without the use of firearms or other weapons. 
The use of such force is in one sense necessary, for the Salva¬ 
tionists cannot hold their meeting without employing it. Is the 
use ofi such force legal ? The strongest way of putting the case 
in favour of A and his friends is that, in firing upon their 
opponents, they are using force to put down a breach of the 
peace. On the w^hole, however, there can, it is submitted, be 

^ See C. C. B. Oonimission, Draft Code, sa. 49-53. 

** Note IV. |», 489, ante. 
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no doubt that the use of firoarma or other deacfly -weapons, to 
maintain their right of meeting, is under the cirJumstances not 
legally justifiable^ The principle on which extrithe acts of self- 
defence against a lavfdess assailant cannot be ju^ified until the 
person assaulted has retreated as far as he can, is applicable to 
yf, Z?, C, etc., just as it would bo* to A singly. Each eff the 
SalfabioTiists is defending, under the supposed cjrcumstaT^des, not 
his life, but his right to stand on a given plot of ground. 

Next, suppose that the attempt to dispeVso the Salvationists 
is made, not by the Skeleton Army, but by the police, twho act 
under the order of magistrates who hold bond J^le^ though 
mistakenly,^ that a notice from the Home Secretary forbidding 
the Array to meet, makes its meotir^g an unlawful »asscmbly. 

Under these circumstances, the police are clearly in tho 
wrong. A policeman who assaults A, or does an act not 
admitting of legal justification. Nor is it easy to maintain that 
the mere fact of the police acting as servants of the Crown in 
supposed discharge of their duty makes it of itself incumbent 
uijon A to leave the meeting. * 

The position, however, of the police'differs in two important 
respects from that of more wrongdoers. Policeman when he 
tells A to move on, and compels him to do so, does not put A 
in jieril of life or limb, for A knows for certain that, if he loaves 
the meeting, ho will not bo further molested, dr that if he allows 
himself to be peaceably arrested, be has nothing to dread but 
temporary imprisonment and appearance before a magistrate, 
who will deal with his rights in accords^nce with law. Policeman 
X, further, asserts bond fide a supposed legal right tef- make A 
withdraw from a place where X believes A has no ri^ht^to staiuUj' 
there is a dispute between and JT as to a matter of law. This 
being the state of affairs, it is at any rate fairly arguable that 
Af B, and C have a right to stand simply on the defensive,* and 

’ See Beatty v. f/illbankfi, 9 Q. B. D. 308. 

^ T)te however, of even this amount of resistance to the police is 

clonbtful. “ Any man who advises'^a public assembly when the police come there 
to disperse them, to stand their ground shoulder by shoulder, if that means to 
resist the police, although it might not mean to resist by striking them ; 3 'et if it 
meant to resist the police and not to disperse, that was illegal advice. If the 
police had interforeil with them, they were not at liberty to resist in any such 
circumstnuces; they ought to have dispersed by law, and have sought their 
remedy against any unjant interference afterwards. . . , Ihis is a body of police 
acting under the responsibilitj' of the law, acting under the orders of those who 
^wouhl be responsible for the orders which they gave, charged with the public 
peace, and who would have authority to disperse when they received those 
orders, leaving those who should give them a deep responsibility if they should 
improperly interfere with the ezerdse of any such gnblic duties.^. . . Gentlemen, 
• the peaceable citizens are not in tbe performance of their dutp if they stand 
shoulder' to shoulder, and when the police come and order the assembly to dia- 
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remain where *they are as long as they can do so without inflict¬ 
ing gidevous bT)dily harm upon X and other policemen. Suppose, 
however, as ft4ikely to be the fact, that, unde# the preSsure of a 
large body of constables, the Salvationists cannot maintain their 
meeting without making use of arms—using bludgeons, 
swortis,*pistols, or the like. They have clearly no right to make 
use of |his kind^of force. A and his friends are not in pefil t»f 
their lives, and to kill a policeman in order to secure A the 
right of standing irf a particular place is to inflict a mischief out 
of all proportion to the importance of the mischief to A which 
ho wishes^ avert.^ A, therefore, if he stabs or stuns JT, can 
on no theory pleiwl the right of self-defence. A and A'" further 
are, as alrefidf^ pointed out, at variance on a question of legal 
rights. This is a matter to be determined nob by arms, but 
by an action at law. 

Let it further bo noted that the supposed ease is the most 
unfavourable for the police which can be imagined. They may 
Well, though engaged in hindering what turns out to be a lawful 
meeting, stand-in a much better situation than that of assailants. 
The. police may, unde? orders, have fully occupied and filled 
up the ground which the Salvationists intend to use. When 
the Salvationists begin arriving, they find there is no place 
where they can meet. Nothing but the use of force, and 
indeed of extrerafe force, can drive the pf)lico away. This force 
the Salvation Army cannot use ; if they did, they w'ould be using 
violence not on any show of self-defence, but to obtain possessioTi 
of a particular piece of land. Their only proper course is the 
viiidicatlbn of their rights by proceedings in Court. 

Of the dlder cases, which deal with the question how far it is 
justiflabfe to resist by violence an arrest made by an oflScer of 
justice without duo authority, it is difficult to make much use 
for the elucidation of the question under consideration,'^ for in 
these cases the matter discussed seems often to have been not 
whether A*s resistance was justifiable, but whether it amounted 
to murder or only to manslaughter.* There are, howei^r, one or 
ty o more or less recent decisions which have a real bearing on 
the right of the members of a public meeting tp resist by force 
attempts to disperse it. And these cases are, on the whole, 
• * 

perse, they ilo not disperse^ but insist on remaining, they are not in the peaceable 
executiou of any right or duty, but the contrary, and from that moment th^ 
become an illegal assembly.”— lieg. v. JEniest Jone^ 6 St. Tr. (n. s.) 783, 811, 
summing up of Wilde, C. J. 

* Rex V. Tui^ey, 6 C. & B. 81 ; S St. Tr. (n. s.) 64S. 

f See, e^g.^mxon'e Case, 1 East, P. C. 313 ; BitrtkioiAis Case, iSirf.; HTdher^s 
Case, 1 East, P. C. 233, 809^ Tooley's Case, 2 Lord Raymond, 1296. 
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when properly understood, not inconsistent with the inferences 
already drawn from general principles. The doefi'ine laid down 
in Reg. -f. Hewldia^^ that A ought not to inflict grtevous bodily 
harm even upon A” a wrongdoer unless in th^ strictest self- 
defence, is of the highest importance. Bex v. Fumey^^ a decision 
of 1833, has direct reference to the right of meetingi *At a 
ptibHc meeting held that year in London, A carried an Apterican 
flag which was snatched from him by A, a policeman, whereupon 
A stabbed A' Ho was subsequently indicted under 9 Geo. I. 
c. 31, s. 12, and it appears to have been laid dowU*by the judge 
that though, if the meeting was a legal one, X had oo right to 
snatch away A’s flag, still that even on the sup[)Osition that the 
meeting was a lawful assembly, A, i| X had died ©f his wound, 
would have been guilty cither of manslaughter, or very possibly 
of murder. Quite in keeping with Bex v. Furseij is the recent 
case of Beg. v. Harrison.^ Some of the expressions attributed, 
in a very compressed newspaper report, to the learned judge 
who tried the case, may be open to criticism, but the principle 
involved in the defendant’s conviction, namely, that a rulBan 
cannot assert his alleged right to walk down a particul^<ii^reet 
by stunning or braining a policeman, or a good citizen who is 
helping the policeman, is good law no less than good sense.^ 

Nor does the claim to assert legal yights by recourse to 
pistols or bluflgeons receive countenance fi?tem two decisions 
occasionally adduced in its support. 

The one is Beatty v. Gillbanks.^ This case merely shows that 
a lawful meeting is not rendered an unlawful assembly simply 
because ruffians try to break it up, and, in short, tnat the breach 
of the peace which renders a meeting unlawful must*in gonevaU^* 
be a breach caused by the members of the meeting, and not by 
wrongdoers who wish to prevent its being held.^ 

The second is M*Clenaghan v. IFafsrs.^ The case may 
certainly be so explained as to lay down the doctrine that the 

> 1 F. & F. 9U 

^ 3 8t. ^r, (n. s.) 543. and C($<npare Criminal Code Commission Beport, 
pp, 43, 44. 

® The Times, 19th Dcceinber 1887. 

* *• Well, if any heads are 'broken before [after ?J men aro ordered [by the 
poKce] to disperse and refuse to disperse, those who break their heads will find 
their own heads in a very bad situation if they are brought into n court of Jaw to 
.answer for it. No Jury would hesitate to convict, and no couti; would hesitate to 
punish.”— Reg. v. Ernest Jones, 6 St, Tr. (n. s.) 783, 811, 812, summing up of 
Wilde, C. J. 

® 9 Q, B. D. 308. 

® See p. 502, ante. 

^ As already pointed out, the principle maintained in Beutty^ v. Ottlhanlcs is 
itself open to .some criticism. 

« The Times, 18th July 1882. 
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police when Aigaged under orders iii dispersing a lawful nieeliiig 
are not engaged in the “execution of their duty,” and that 
therefore tho.membors of the meeting may persist in bolding it 
ill spite of the opiwsition of the police. Whether this doctrine 
be absolutely sound is open to debate. It docs not necessarily, 
however, meali more than that a man may exercise a right, 
oven lilAugh he has to use a moderate amount of force, agaiast^ 
person •who attcfnpts to hinder the exercise of the light. But 
M^Clenaghan v. JFiitg's certainly does not decide that the member 
of a lawful a(ji|»ombly may exercise 'whatever amount of force is 
necessatj’’ to prevent its being dispersed, and falls far short of 
justifying ^he proceedings of a Salvationist who brains a 
policeman rather than surrender the .so called light of public 
meeting. It*is, however, •doubtful whether M'Clmaghan v. 
Waters really sup})orts even the doctrine that modeiate resist¬ 
ance to the police is justifiable in order to prevent the dispersing 
of a lawful assembly. The case pur]>orts to folloAV Beatty v. 
GillhankSy and therefore the Coni t cannot be tahen as intentionally 
going beyond the principle laid down in that case. The question 
for the opinion •of the Q^urt, moreover, in JWClevaghan v. Waters 
was, •“'whether upon the facts stated the police at the time of 
“ their, .being assaulted liy the appellants (Salvationists) were 
“legally justified in interfering to prevent the procession from 
“taking phice”; pr, in other words, whether the mooting of the 
Salvationists was a lawful asscmblj'^ ? To this question, in the 
lace of Beatty v. Gillbanks, but one reply was possible. This 
answer the Court gave : they determined “ that in taking part 
“ in a precession the appellants were doing only an act strictly 
^ lawful, au^ the fact that that act w:».s believed likely to cause 
“ others commit such as w'ere unlawful, was no justification for 
“interfering wdth them.” Whether the Court determined any¬ 
thing more is at least open to doubt, and if they did determine, 
as allege*!, that the amount of the resistance offered to the 
police was lawful, tliis determination is, to say the least, not 
inconsistent with the sU'ru punislijnent of acts Hke Uiat com¬ 
mitted by the prisoner ITarrison. 

No one, however, can dispute that the line betw’ccn the 
forcible exercise of a right in the face of opposition, and an 
unjustifiable assault on those who oppose its exercise, is a fine 
one, *and that many nice problems concerning the degree of 
resistance which-the members of a lawful meeting may offer to 
persons who wish to break it up are at present unsolved. The 
next patriot or ruffian who kills or maims a policeman rather 
than coraproryise the right of public meeting will try what, from 
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a speculative point of view, may be considered a^-^aluablo legal 
experiment which promises results most interesting to jurists. 
The experiment srill, however, almost certainly tried at the 
cost, according to the vigour of his proceedings, of either his 
freedom or his life.^ 


NOTE VI 


DUl’Y OF SOLDIEftS CALLED UPON TO DISPERSE AN UNLAWFUL 

ASSEMBLY « 

On 7th September 1893 Captain Barker and a small number of 
soldiers were placed in the Ackton Colliery, in order to defend it 
from the attack of a mob. A body of rioters armed with sticks 
and cudgels entered the colliery yard, and with threats demanded 
the withdrawal of the soldiers. 'The mob gradually increased, 
and broke the windows of the building in which the troops 
were stationed and throw stones at them. Attempts were 
made to burn the building, and timber was actually set on fire. 
The soldiers retreated, but were at last surrounded by a mob of 
2000 persona. The crowd was called upon to*‘disperse, and the 
Riot Act read. More stones were i.urled at the troops, and it 
was necessary to protect the colliery. At last, before an hour 
from the reading of the Riot Act, and on the crowd refusing to 
disperse, Captain Barker gave orders to fire. The mob dispersed, 
but one or two bystanders were killed who were iibt talriiig atf 
active part in the riot. Commissioners, including LoM Justice 
Bowen, afterwards Lord Bowen, were appointed to report on 
the conduct of the troops. The following passage from the 
report is an almost judicial statement of the law as to the duty 
of soldiers when called upon to disperse a mob:— 

r» 

pass next to the consideration of the all-important question 
whether the conduct of the troops in firing on the crowd was 
jastifiable ; and it becomes essential, for the sake of clearness, to 
state succinctly what the law is which bears upon the subject By 

* The whole ennitning up of Wilde, C. J., in Reg. v. IStnest Jones, 6 St. Tr. 
(n. «.) 783, 807'818, merits particular attentiou. His language is extremely strong 
and if it be taken as a perfectly correct exposition of the law, negatives the right 
to rt^sist by force policemen who; with the tfond intention to discharge th^r 
dnty, dUperse an assembly which may ultimately turn out notjsto have^heeu an 
unlawful asaenibly. ^ ■ 
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tlie law of this country every one is bound to aid in the suppression 
of riotous asseiiTblages. The degree of force, however, wi^ch may 
lawfully be usdiiain their suppression depends on iJie nature of each 
riot, for the force used must always be moderated and proportioned 
to the circumsttgices of the case and to the end to be attained.. 

“The^ taking of life can only be justified by the necessity for 
protectifig persons or property against various forms of violent criinej* 
or by th6 necessity of dispersing a riotous crowd which is dangerous 
unless dispersed, or in«the case of persons whose conduct has become 
felonious through disobedience to the provisions of the Riot Act, and 
who resist the attempt to dis]i>erse or apprehend them. The riotous 
crowd at tli^ Ackton Hall Colliery was one whose danger consisted in 
its manifest design violently to set fire and do serious damage to the 
colliery property, and in pursutt of that object to assault those upon 
the colliery premises. It was a crowd accordingly which threatened 
serious outrage, amounting to felony, to property and persons, and it 
became the duty of all peaceable subjects to assist in preventing this. 
The necessary prevention of such outride on i)erson and property 
justifies the guardians of the peace in the employment against a 
riotous crowd of even deadly weapons. 

“ Ofiicers and Sbldiers afe under no special privileges and subject 
to nq^ fpecial responsibilities as regards this principle of the law. A 
soldier fur the purpose of establishing civil order is only a citizen 
armed in a particular manner. He cannot because be is a soldier 
excuse himself if wijjjiout necessity he takes Imman life. The duty of 
magistrates and peace ofiicers to summon or to abstain from summoning 
the assistance of the military depends in like manner on the necessities 
of the case. A soldier can only act by using his arms. The weapons 
he carries are deadly. They cannot be employed at all without 
danger to •life and limb, and in these days of improved rifles and 
{iSirfeoted amiffunition, without some risk of injuring distant and 
possibly iiiliocent bystanders. To call for assistance against^ rioters 
from those who can only interpose under such grave conditions ought, 
of course, to be the last expedient of the civil authorities. But when 
the eall for help is made, and a necessity for assistance from the mili> 
iary has arisen, to refuse such assistance is in law a miE<^meanour. 

"'The whole action of the military*when once called ill ought, 
from first to last, to be based on the principle of doing, and doing 
without fear, that which is absolutely necessary to prevent serious 
crime, and of exercising all care and skill with r^;ard to what is 
done. No set of rules exists which governs every instance or defines 
beforehhhd every contingency that may arise. One salutary practice 
is that a magistrate should accompany the troops. The presence of a 
magistrate on such occasions, although not a legal obligation, is a 
matter of the highest importance. Tlie military come, it may be,, 
from a distance. They kn^w nothing, probably, of the locality, or of 
the special ciriUlnstanoea They find themselves introduced suddenly 
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on a field of action, and they need the counsel of the local justice, Avha 
is presuT^ably familiar with the details of the case."* But, although 
the magistrate’s presence is of the highest value aah momoat, his 
absence does not alter the duty of the soldier^ nor ou^ht it to paralyse 
his conduct, but only to render him doubly careful ap to the proper 
steps to be taken. No officer is justified by English law in, standing 
by hid allowing felonious outrage to be committed merely betause of 
a magistrate’s absence. 

“ The question whether, on any occasion, the moment has come for 
firing upon a mob of rioters, depemls, as we have said, on the 
necessities of the case. Such firing, to he lawful, must, in ttte case of 
a riot like the present, be necessary to stop or prevent’^such serious 
and violent crime as we have alluded to; and it must be conducted 
without recklessness or negligence. 'When the nedd is clear, the 
soldier’s duty is to fire with all reasonable caution, so as to produce no 
further injury than what is absolutely wanted for the purpose of 
protecting person and property. An order from the magistrate who is 
present is required by military regulations, and wisdom and discretion 
are entirely in favour of the observance of such a practice. But the 
order of the magistrate has at law no li|gal effect. Its presence does 
not justify the firing if the magistrate Is wlong. lt& absence does not 
excuse the officer for declining to fire when the necessity exisbs. . 

“ With tlie above doctrines of English law the Riot Act does not 
interfere. Its effect is only to make the failure of a crowd to disperse 
for a whole hour after the proclamation has beeij read a felony; and 
on this ground to afford a statutory justification for dispersing a felonious 
assemblage, even at the risk of taking life. In the case of the Ackton 
Hall Colliery, an hour had not elapsed after what is popularly called 
the reading of the Riot Act, liefore the military fired. No justification 
for their firing can therefore be rested on the provisions hi the Riot 
Act itself, the farther consideration of which may indeed he* hele 
dismissed from the case. But the fact that an hour had Hot expired 
since its reading did not incapacitate the troops from acting when 
outrage had to be prevented. All their common law duty as citizens 
and soldiers remained in full force. The justification of Captain 
Barker and )^is men must stand or fall entirely by the common law. 
Was wh%t they did necessary^ and no more than was necessary, to put 
a stop to or prevent felonious crime ? In doing it, did they exercise 
all ordinary skill and caution, so as to do no more harm than could 
be reasonably avoided ? 

^ “ If these two conditions are made out, the fact that innocent people 

’ have suffered does not involve the troops in legal responsibility. A 
guilty ringleader who under such conditions is shot dead, dies by 
justifiable homicide. An innocent person killed under such conditions, 
where no negligence has occurred, dies by an accidental death. The 
legal reason is not that the innocent persqn has to thank himself for 
what has happened, for it is conceivable (mough not olben likely) that 
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he may have been imcouscloas of any danger and innocent of all 
imprudence. ' The reason is that the soldier who fired has doi^ nothing 
excepbwhat his strict legal duty. • 

. measuring with the aid of subsequent evidence the exact 
necessities of ^tie cose os they existed at the time at Ackton Hall 
Colliery, we have formed a clear view that the troo‘|)8 were in a position 
of great "embarrassment. The withdrawal of half their original forte to 
Nostell Colliery had reduced them to so small a number os to render 
it difficult for them te defend the colliery premises effectively at night¬ 
time. The crowd for some hours had been familiarised with their 
presence, and had grown defiant. All efforts at conciliation had failed. 
Darkness hHd meanwhile supervened, and it w-os difficult for Captain 
Barker to estimate the exact number of his assailants, or to what 
extent he was being surrounded and outflanked. Six or seven appeals 
had been made by the magistrate to the crowd. The Riot Act had 
been read without result. A charge had been made without avail. 
Much valuable colliery property was already blazing, and the troops 
were w'ith difficulty keeping at bay a mob armed with sticks and 
bludgeons, which was refusing to disperse, pressing where it could 
into the colliery premises, s^ning the fire-engine on its arrival, and 
keeping up volldys of missiles. To prevent the colliery from being 
overi^n and themselves surrounded, it was essential for them to remain 
as close as possible to the Green Lane entrance. Otherwise, the rioters 
would, under cover of the darkness, have been able to enter in force. 
To withdraw from Jiheir position was, as we have already intimated, 
to abandon the colliery offices in the rear to arson and violence. To 
hold the position was not possible, except at the risk of the men being 
seriously hurt and their force crippled. Assaulted by missiles on all 
sides, we think that, in the events which had happened, Captain 
Barker anfl his troops had no alternative left but to fire, and it seems 
ib us that Ml? Hartley was bound to require them to do so. 

“ It coftnot be expected that this view should he adopted by many 
of the crowd in Green Lane who were taking no active part in the 
riotous proceedings. Such persons had not, at the time, the means of 
judging of the danger in which the troops and the colliery stood. But 
no sympathy felt by us for the injured bystanders, no which we 
entertain of regret that, owing to the swallness of the militai^ force at 
Scatherstone and the prolonged absence of a magistrate, matters had 
drifted to such a pass, can blind us to the fact that, as things stood at 
the supreme moment when the soldiers fired, their action was necessary. 
We feel it right to express our sense of the steadiness and discipline of . 
the soldiers in the circumstances. We can find no ground for any**^ 
suggestion that the firing, if it was in feet necessary, was conducted 
with other than reasonable skill and care. The darkness rendered it 
impoasible to take more precaution than had been already employed t 
to discriminate between tlm lawless and the peaceable, and it is to be 
observed that^^en the first shots fired produced little or no effect upon 
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the crowd in inducing them to withdraw. If o^ conclusions on these 
points be^ os we believe them to be, correct, it follow^ that the action 
of the troops was jttstiiied in law/’ ^ %>* 


NOTE VII 

4 

THE MEANING OF AN “UNCONSTITUTIONAL” LAW 

The expression “ unconstitutional has, as appli!^ to a law, 
at least three different meanings varying according to the nature 
of the constitution with reference to which it is used :— 

(i.) The expression, as applied to an English Act of Parlia 
ment, means simply that the Act in question, as, for instance, the 
Irish Church Act, 1869, is, in the opii^on of the speaker, opposed 
to the spirit of the English constitution; it caifnot mean that 
the Act is either a breach of law or is void. * 

(ii.) The expression, as applied to a law passed by the 
French Parliament, means that the law. c.y. extending the 
length of the President’s tenure of office, is opposed to the 
articles of the constitution. The expression does not neces¬ 
sarily mean that the law in quescion is void, for it is by no 
means certain that any French Court will refuse to enforce a 
law because it is unconstitutional. The word would {)robably, 
though not of necessity, be, when employed by a Brenchman, a 
term of censure. « 

(iii.) The expression, as applied to an Act of Congress, 
means simply that the Act is one beyond the power of Congress, 
and is therefore void. The word does not in this case necessarily 
import any ensure whatever. An American might, without any 
inconsistAincy, say that an Aet of Congress was a good law, that 
is, a law calculate in his opinion to benefit the country, but that 
unfortunately it was “ unconstitutional,” that is to say, ultra vires 
and void. 

' Report of the committee appointed to inquire into the circumstanets oon* 
pected with the disturbances at Feathentone on the 7 th of September 1896 
[C.—7234]. 
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NOTE YIII 

SWISS FEDERALISM* 

Tmr Swiss Federal Constitution may appear to a superficial 
obser^gr to bo«^ copy in miniature of the Constitution of tlfb 
United States; and there is no doubt that the Swiss statesmen 
of 1848 did in ono*or two points, and notably in the formation 
of the Council of States or Senate, intentionally follow American 
precedents! But for all this, Swiss Federalism is the natural 
outgrowth of Swiss history, and bejirs a peculiar character of its 
own that woU repays careful study. 

Three ideas underlie the institutions of modern Switzerland. 

The first is the uncontested and dii-oct sovereignty of the 
nation. 

In Switzerland the will of the people, when expressed in the 
mode provided by the Constitution, is admittedly supreme. 
This siipremac;^ is not disputed by any political party or by any 
soctipn of the commufiity. No one dreams of changing the 
democratic basis of tho national institutions. There docs not 
exist in Switzerland any faction which, like the reactionists in 
Pi-ance, meditates the overthrow of the Eepublic. There does 
not exist any Section of tho community which, like the 
Bohemians in Austria, or like the French in Alsace, is, or may 
be sui)poscd to be, disloyal to the central government. But in 
Switzerland not only the supremacy but the direct authority of . 
tho nation is, practically as well as theoretically, acknowledged, 
^ho old id^ of the opposition between the government and the 
people h^ vanished. All parts of the government, including in 
that term not only the Executive but also tho Legislative 
bodies, are the recognised agents of the nation, and the people 
intervene directly in all important acts of legislation. In 
SMritzerland, in short, tho nation is sovereign im the sense in 
which a powerful king or queen wall sovereign in the time when 
nu'narchy was a predominant power in European countries, and 
wo shall best understand the attitude of the Swiss nation towards 
its representatives, whether in the Executive or in Parliament, 
by considering that the Swiss people occupies a position not> 
unlike that held, for example, by Elizabeth of England. How¬ 
ever great the Queen^s authority, she was not a tyrant, but she 

1 See Tvowell, Oovernmmts amd PartUs in Continental Europe^ IL, Smtfserland^ 
pp. lS0>33e; (!reUi, Pa^ IkoMtareiM der Sthweixeriechm JS^enouenteh^ft i 
Mtiirquacdiiea'i^iratu^ducA dea O^entUchen Rechta^ iv. i. 2. 



$l8 APPENDIX 

l< 

really in the last resort governed the country, and ^er ministers 
were her servants and carried out her policy. The Queen did 
not dirtfotly legislate, but by her veto and by ol^bor moans she 
controlled all important legislation. Such is, speaking roughly, 
the position of the Swiss people. The Federal‘Executive and 
the Federal Parliament pursue the lines of policy approved by 
the* people. Under the name of the Eeferendum there is 
exercised a popular veto on laws passed by the^Legislatdre, and 
of recent years, under the name of the Initiative, an attempt 
has been made at more or less direct legislation by the^people. 
Whatever be the merits of Swiss institutions, the jldea which 
governs them is obvious. The nation is monarch, the Executive 
and the members of the Legislature are the pco]glc’s agents or 
ministers. 

The second idea to which Swiss institutions give expression 
is that politics are a matter of business. The system of Swiss 
government is business-like. The affairs of the nation are 
transacted by men of capacity, who give effect to the will of the 
nation. , 

The last and most original Swiss conception *18 one which it 
is not easy for foreigners bred up under other constitufional 
systems to grasp. It is that the existence of political parties 
does not necessitate the adoption of party government. 

These are the principles or conceptions embodied in Swiss 
institutions; they are closely inter-connected, they pervade and 
to a great extent explain the operation of the diiferent parts of 
the Swiss Constitution. Many of its features arc of course common 
to all federal governments, but its special characteristioe are due 
to the predominance of the three ideas to which «the reader’s 
attention has been directed. That this is so will bo seen if 
we examine the different parts of the Swiss Constitution. 

I. The Fed^al Cmticil .—This body, which we should in 
England call the Ministry, consists of seven persons elected at 
their first meeting by the two Chambers which make up the 
Swiss Feder^ Assembly cw Congress, and for this purpose 
sit together. The Councillors hold office for three years, and 
being elected after the first meeting of the Assembly, which 
itself is elected for three years, keep their places till the next 
Federal Assembly meets, when a new election takes place. „ The 
Councillors need not be, but in fact are, elected from among the 
members bf the Federal Assembly, and though they lose their 
seats on election, yet^ as they can take part in the debates of 
each House, may for practical purposes be considered members 
of the Assembly or Parliament. The ^wers conjded to the 
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Council are Vide. The Council is the Executive of the Con¬ 
federacy and f)ossesses the authority naturally belonging to the 
national gov«yiment. It discharges also, sti:; 9 ,nge as 4>hiB may 
appear to Englishmen or Americans, many judicial functions. 
To the Couftcil are in many cases referred questions of 
“ adjuhiistrativo law,” and also certain classes of what English¬ 
men %v Americans consider strictly legal questions. Thu% tljo 
Council in effeht doternjined some years ago what were the 
rights as to meeting in public of the Salvation Army, and 
whether and to what extent Cantonal legislation could prohibit 
or regiilat^ their meetings. The Council again gives the required 
sanction to the Constitutions or to alterations in the “Constitu¬ 
tions of the Cantons, and determines whether clauses in such 
Constitutions are, or are ifot, inconsistent with the articles of 
the Federal Constitution. . The Council is in fact the centre of 
the whole Swiss Federal system; it is called upon to keep up 
good relations between the Cantons and the Federal or National 
gf>vpriimont, and generally to provide for the preservation of 
order, and ultimately for the maintenance of the law throughout 
the whole country. Ail fereign affairs fall under the Councils 
supdtvision, and the conduct of foreign relations must, under 
the circumstances of Switzerland, always form a most important 
and difficult part of the d\ities of the government. 

Though the CJpuncillors are elected they are not dismissiblo 
by the Assembly, and in so far the Council may bo considered 
an independent body; but from another point of ^^ew the 
Council has no independence. It is expected to carry out, and 
does caiyy out, the policy of the Assembly, and ultimately the 
qpolicy of the nation, just as a good man of business is expected 
to carry#out the orders of his employer. Many matters which 
are practically determined by the Council might constitutionally 
be decided by the Assembly itself, W'hich, however, as a rule 
loaves the transaction of affairs in the hands of the Council. 
But the Council makes reports to the Assembly, and were the 
Assembly to express a distinct resolution on any*subj^sct, effect 
w^ould be given to it. Nor is it expected that either the 
Council or individual Councillors should go out of office because 
proposals or laws presented by them to the Assembly are 
rejected, or because a law passed, with the approval of the 
Council, by the Chambers, is vetoed on being rrferred to the 
people. The Council, further, though as the membeiss thereoj^ 
being elected by the Federal Assembly, must in general agi‘ee 
with the sentiments of that body, does not represent a Parlia¬ 
mentary majority as d<*s an English or a French Ministry. The 
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Councillors, though, elected for a term of three* years, are re- 
eligible, and as a rule are re-elected. The consequence is that 
a man may hold efUce for sixteen years or mor& and that the 
character of the Council changes but slowly j and there have, it 
is said, been oases in which the majority of fhe Parliament 
belonged to one party and the majority of the Council to another, 
^dfthis want of harmony in general political views between the 
Parliament and the Government did r\pt lead t6 inconvenience. 
In truth the Council is not a Cabinet but a Board for the 
management of business, of which Board the so-called President 
of the Confederation, who is annually elected from |imdng the 
members of the Council, is merely the chairman. It may fairly 
be compared to a Board of Directors chosen by the members of 
a large joint-stock company. In one sense the iBoard has no 
independent power. The majority of the shareholders, did they 
choose to do so, could always control its action or reverse its 
policy. In another sense, as we all know, a Board is almost free 
from control. As long as things are well, or even tolerably, 
managed, the shareholders have neither the wish nor practically 
the power to interfere. They know that the directors possess 
knowledge and experience which the shareholders lack, and*that 
to interfere with the Board’s management would imperil the 
welfare of the association. So it is with the Fedei-al Council. 
Its dexiendence is the source of its strength. Jt does not come 
into conflict with the Assembly > it therefore is a permanent 
body, which cariies on, and carries on with marked success, the 
administration of public aSiiirs. It is a body of men of business 
who transact the business of the State. • 

It is worth while to dwell at some length on the tfonstitutiom 
and character of the Swiss Council or Board, because it«gives us 
a kind of Executive difleiing both from the Cabinet government 
of England or France, and from the Presidential government of 
America. The Council does not, like an English Cabinet, repre¬ 
sent, at any rate directly and immediately, a predominant 
political part;^. It is not liable to be at any moment dismissed 
from office. Its members keep their seats for a period longer 
than the time during which either an English Ministry or an 
Amencan President can hope to retain office. But the Council, 
though differing greatly from a Cabinet, is a Parliamentary 
or semi-Parliamentary Executive.^ It has not, like an American 
President, an independent authority of its own which, being 
derived from popular election, may transcend, and even be 
opposed to, the authority of the Legislature. The consUtutioual 
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history of Switzerland since 1848 has exhibited none of those 
conflicts between the Executive and the legislative body which 
have occun'6(i more than once in the Ui#tod StaUfes. The 
position of the Council may, if we seek for an historical parallel, 
be compared^rwith that of the Council of State under the 
Cromwellian Instrument of Government, and indeed occupies very 
nearly the position which the Council of State would have *helld 
had the Instrument of Gavernment been, in accordance with the 
wishes of the Parliamentary Opposition, so modified as to allow 
of the frequent re-election by Parliament of the members of the 
Council.^ *If we desire a modern parallel wo may perhaps find 
it in the English Civil Service. The members of the Council are, 
like the permanent heads jDf the English Government offices, 
officials who have a permanent tenure of office, who are in strict¬ 
ness the servants of the State, and who are expected to carry 
out, and do carry out, measures which they may not have 
framed, and the policies of ’which they may not approve. This 
comparison is the more instructive, because in the absence of an 
elaborate Civil Service th^ members of the Council do in efiect 
discharge rathet the duiifies of permanent civil servants than of 
ministers. 

II. Tl\>& Federal AssemUy. —This Parliament is certainly 
modelled to a certain extent on the Ameiican Congi'ess. For 
several purposes, however, the two chambers of which it consists 
sit together. As already pointed out^ when thus combined they 
elect the Federal Council or Ministry. The Assembly, moreover, 

is, unlike any representative assembly to which the English 

people aw accustomed, on certain administrative matters a final 
^ouyt of Aj^eal from the Council. The main function, however, 
of the Atsembly is to receive reports from the Council and to 
legislate. It sits but for a short period each year, and confines 
itself pretty closely to the transaction of business. Laws passed 
by it may, when referred to the people, be vetoed. Its members 
are pi'etty constantly re-elected, and it is apparency one of the 
most orderly and business-like of Parliaments. * 

^ The Assembly consists of two chambers or houses. 

The Council of States, or, as we may more conveniently call 

it, the Senate, represents the Cantons, each of which as a rule 
sends, two members to it. 

The National Council, like the American House of Bepre> 
sentatives, directly represents the citizens. It vaiies in numbers 

^ See the ** Constitutionalof the First Porliamout of the Protectorate,'* 
cap, 89 ; Qardinef, Oonstitiutional Doctmmts of the Puritan Revolution, pp. 860, 
867. 
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with the growth of the population, and each CiChton is repre¬ 
sented in proportion to its population. » 

In oif& import&nt respect the Federal Assoml^l^ differs from 
the American Congress. In the United States the Senate has 
hitherto been the more influential of the two^ Houses. In 
Switzerland the Council of States was expected by the founders 
«f the Constitution to wield the sort of authori^ which wlongs 
to the American Senate. This expectation has been disappointed. 
The Council of States has played quite a secondary part in the 
working of the Constitution, and possesses much less power than 
the National Council. The reasons given for this qre various. 
The members of the Council are paid by the Cantons which they 
represent. The time for which they hold office i^ regulated by 
each Canton, and has generally been short. The Council has 
no special functions such as has the American Senate, and the 
general result has been that leading statesmen have sought for 
seats not in the Council of State, but in the National Council. 
One cause of the failure on the part of the Council of States 
to fulfil the expectations of its crea^rs seems to have escaped 
Swiss attention. The position and fimctions ^f the Federal 
Council or Ministry, its permanence and its relation to the Floral 
Parliament, make it impossible for the chamber which represents 
the Cantons to fill the place which is occupied in America by 
the House which represents the States. Th» inferior position 
of the Swiss Council of States de.?erves notice. It is one of 
the parts of the Constitution which was suggested by the 
experience of a foreign country, and for this very reason has, 
it may be suspected, not fitted in with the native institutions 
of Switzerland. • . • 

III. Tlie Federal Tnbimal }—This Court was constituted by 
statesmen who knew the weight and authority which belongs to 
the Supreme Court of the United States; but the Federal 
Tribunal was from the beginning, and is still, a very different 
body from, apd a much less powerful body than, the American 
Supi'emd^Court. It is compc/sed of fourteen judges, and as many 
sttl^titutes elected for six years by the Federal Assembly, which 
also designates the President and the Vice-President of the 
Court for two years at a time. It possesses criminal jurisdiction 
in cases of high treason, and in regard to what we maji term 
high crimes and misdemeanours, though its powers as a criminal 
Court are rarely put into operation. It has jurisdiction as 
regards suits between the Confederation and the Cantons, and 
between the Cantons themselves, and generally in all suits in 

^ Lowell, iL p. 214 ; Orelli, pp. 88*44. * 
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which the C/Onfederation or a Canton is a party. It also 
determines all matters of public law, and has by degrees, in 
consequence federal legislation, been made virtually v general 
Court of Appeal from the Cantonal tribunals in all cases arising 
under federal laws where the amount in dispute exceeds 3000 
francs. Add*to this that the Court entertains complaints of the 
violation of the constitutional rights of citizens, and this wherthqjr 
the ri^t alleged to be violated is guaranteed by a Federal or 
by a Cantonal constitution. The primary object for which the 
Court was constituted was the giving decisions, or rather the 
making of^ judicial declarations where points of public law arc 
in dispute; and its civil jurisdiction has, under the s'trcss of 
circumstances, been increased beyond the limits within which the 
foundoi’s of tne Swiss Consfitution intended it to be restrained. 
But the Federal I’ribunal, though possessed of a wide and some¬ 
what indefinite jurisdiction, wields nothing like the power 
possessed by the Suijreme Court of the United States. It has 
no iiirisdiction whatever in controversies with reference to 
“ administrative law ”: these are reserved for the federal 
Council, and ultimately«for the Federal Assembly,^ and the teim 
“adlhinistrative controvefsies" has been given a very extensive 
signification, so that the Court has been excluded “from the 
consideration of a long list of subjects, such as the right to carry 
on a trade, commercial treaties, consumption taxes, game laws, 
cei’tificates of professional capacity, factory acts, bank-notes, 
weights and measures, primary public schools, sanitary police, 
and the validity of cantonal elections,” 2 which would primd facU 
seem to ifall within its competence. The Tribunal, moreover, 
though it can treat cantonal laws as unconstitutional, and there¬ 
fore inv^id, is bound by the Constitution to treat all federal 
legislation as valid.® 

The judges of the Federal Tribunal are appointed bj*- the 
Federal Assembly, and for short terms. The Tribunal stands 
alone, instead of being at the head of a national judicial 
system. It has further no officials^of its own for thv enforce¬ 
ment of its judgments. They are executed primarily by the 
cantonal authorities, and ultimately, if the cantonal authorities 
fail in their duty, by the Federal Council.* The control, more¬ 
over, ^exerted by the Federal Tribunal over the acts' of Federal 
officials is incomplete. Any citizen may sue an official, but, as 
already pointed out, administrative controversies are excluded 

1 See Swiss Coustitution, Art. 86, s. 12, and Art. IIS. Lowell, p. 218. 

“ See Swiss Constitution,,Art. 113 ; Briuton Coze, Jvdidal Ptmer aiui 

UnconstUutionalVjeffislatton, p. 86. 

* See Adams, Swiss Om/ed&rationt pp. 74, 76. 
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from the Court’s jurisdiction, and in case there is a conflict of 
jurisdiction between the Federal Council and^ the Federal 
Tribunal, it is diecided not by the Court but the Federal 
Assembly, which one would expect to support the authority of 
the Council. The Federal Tribunal, at any r%te, cannot as 
regards such disputes fix the limits of its own com^twico.^ 
Under those circumstances it is not surprising that the l^bunal 
exercises less authority than the Supueme Courl of the 'United 
States. What may excite some surprise is that, from the very 
nature of federalism the jurisdiction of the Federal ^bunal 
has, in spite of all disadvantages under which the CQurt sufiers, 
year by year increased. Thus until 1893 questions relating to 
religious liberty, and the rights of different sects, ^qre reserved 
for the decision of the Federal Assembly. Since that date they 
have been transferred to the jurisdiction of the Federal Tribunal. 
This very transfer, and the whole relation of the Tribunal, the 
Council, and the Assembly respectively, to questions which 
would in England or the United States be necessarily decided by 
a law court, serve to remind the roajjer of the imperfect recog¬ 
nition in Switzerland of the rule of law,” as tt is understood 
in England, and of the separation of "powers as that doctrine is 
understood in many continental countries.^ 

IV. Tk& Ref&reiidum.^ —If in the constitution of the Federal 
Tribunal and of the Council of States we can Irace the influence 
of American examples, the referendum, as it exists in Switzerland, 
is an institution of native growth, which has receivjpd there a far 
more complete and extensive development than in any other 
country. If we omit all details, and deal with the refenendmn as 
it in fact exists under the Swiss Federal Constitufion, we jnauf 
describe it as an arrangement by which no alteration oi* amend¬ 
ment in the Constitution, and no federal law which any large 
number of Swiss citizens think of importance, comes finally into 
force until it has been submitted to the vote of the citizens, and 
has been sanctioned by a majority of the citizens who actually 
vote. If may be added that a change in the Constitution thus 
referred to the people for sanction cannot come into force imless 
it is approved of both by a majority of the citizens who vote, 
and by a ijaajority of the Cantons. It must further be noted 
that the referendum in different forms exists in all but one of 

* Sea Lowell, p, 220. ^ Lowell, pp. 218, 219. 

See Low«lt ii. ebsp. Xii. ; Adams, tSwies Confederation, ebap. vi. Tbe 
ipferenduoi, thoxigli Sot tinder that name, eidsts for many pnrpo8«t in the 
difforont States of the American Union, ^8 no trace of it, or of any 

In-ititiitiou correnponding to it, in the Constitution of the UniCe^ States. Com* 
pate OberKoltzex, Jte/erendtm in Amerioa, 
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the Swiss Cantons, and may therefore now be considered lilh 
essential featufe of Swiss constitutionalism. The refer^dum is 
therefore in effect a nation’s veto. It gives fo the citizens of 
Switzerland e^tactly that pow*er of arresting legislation which is 
still in theory and was in the time, for example, of ElizaJ^eth 
actu^liyk possessed by an English monarch. A bill could not 
finall/Jjecome a law until it had obtained the consent of *th8 
Crown. In popular langhage, the Crown, in case the monarch 
dissented, might be*said to veto the bill. A more accurate way 
of describing the Crown’s action is to say that the King threw 
out or rejected the bill just as did the House of Lords or. the 
House of Commons when either body refused to pass a bill. 
This is in»s»bstance the position occupied by the citizens of 
Switzerland when a law passed by the Federal Assembly is 
submitted to them for their approbation or rejection. If they 
give their assent it becomes the law of the land ; if they refuse 
their assent it is vetoed, or, speaking more accurately, the pro¬ 
posed law is not allowed to pass, ie. to become in reality a law. 

The referendum has a purely negative effect. It is in many 
of the Cantonal Constittiijons, and in the Federal Constitution 
to a certain e:s:tent, supplemented by what is called the Initiative 
—that is, a device by which a certain number of citizens can pro¬ 
pose a law and reemire a popular vote upon it in spite of the refusal 
of the legislature ro adopt their views. ^ The Initiative has, under 
the Federal Constitution at any rate, received as yet but little 
trial. Whether it can be under any circumstances a successful 
mode of legislation may be doubted. All that need here bo 
noted is fhat while the introduction of the Initiative is neither 
ill theory no^ in fact a necessary consequence of the maintenance 
of the referendum, both institutions are examples of the way 
in which in Switzerland the citizens take a direct part in 
legislation. 

The referendum, taken in combination with the other pro¬ 
visions of the Constitution, and with the generak chi||^acter of 
Swiss federalism, tends, it is conceited, to produce two effects. 

It alters, in the first place, the position l^th of the Legislature 
and of the Executive. The Assembly and the Federal Council 
become obviously the agents of the Swiss people. This state 
of things, while it decreases the power, may also increase the 
freedom of Swiss statesmen. A member of the Council, or the 
Council itself, proposes a law which is passed by the Legislature. 
It is, we will suppose, as has often happened, referred to the 
people for a^roval an|jl then rejected. The Council and the 


^ LoweU, p. 280. 
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Ali^embly bow without any discredit to the popular decision. 
There is no reason why the membeiti either of thfl Council or of 
the Legislature fhould resign their seats; it liS.s frequently 
happened that the electors, whilst disapproving pf certain laws 
submitted for their acceptance by the Federal Assembly, have 
re-elected the very men whose legislation they have ref^ised to 
«ccd^t. Individual politicians, on the other hai^l, who a^f’oeate 
particular measures just because the faSiu’o to pass these measures 
into law does not involve resignation or ei^ulsion from office, 
can openly express their political views even if thes§ views 
differ from the opinions of the people. The refeiendum, in 
the second place, discourages the growth of party government. 
The electors do not feel it necessaug?^ that the Couneil, or even 
the Assembly, should strictly represent one party. Where the 
citizens themselves can veto legislation which they disapprove, it 
matters comparatively little that some of their representatives 
should entertain political opinions which do not at the moment 
commend themselves to the majority of the electorate. The 
habit, moreover, acquired of taking part in legislation must prob¬ 
ably accustom Swiss citizens to consid^^ny proposed law piore 
or less on its merits. They are at any rate less prone than are 
the voters of most countries to support a party programme which 
possibly does not as to every one of its provisions command the 
assent of any one voter. It may, of course, oTi the other hand, 
be maintained that it is the incomplete development of party 
government in Switzerland which favours the adoption of the 
referendum. However this may be, there can be little doubt 
that the existence of the most peculiar of Swiss institiftions has 
a close connection with the condition of Swiss parti^. ■ *■ 

Swiss Federalism has been, as we have already poiAted out, 
considerably influenced by American Federalism, and it is almost 
impossible for an intelligent student not to compare the most 
successful federal and democratic government of the New World 
with the moat successful federal and democratic government of 
Europe, lor the history and* the institutions of America and of 
Switzerland exhibit just that kind of likeness and unlikeness 
which excitetf^comparison. 

The United States and Switzerland are both by nature 
federations ; neither country could, it is pretty clear, prosper 
under any but a federal constitution; both countries are, at the 
present day at any rate, by nature democracies. In each 
country the States or Cantons have existed before the federation. 
In each country state patriotism was originally a far stronger 
sentiment than the feeling of national unity. In America and 
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in Switzerland national unity has been the growth of necessity. 
It is also probable that the sentiment of national unity, 3 |;iow that 
it has been on(% evoked, will in the long run triumph over the 
feeling of State rights or State sovereignty. In a very rough 
manner, moresver, there is a certain likeness between what may 
be cjflled the federal history of both countries. In America and 
in Switiperland there existed for a long time causes which "pre¬ 
vented and threatened flhaily to arrest the progress towards 
na.tional imity. Slavery played in the United States a pai-t 
which Besembled at any. rate the part played in Swiss history 
by religioift divisions. In America and in Switzerland a less 
progressive, but united and warlike, minority of States held for 
a long tim« 4n check thc^ influence of the richer, the more 
civilised, and the loss united States. Constant disputes as to the 
area of slavery bore at any rate an analogy to the disputes about 
the common territories which at one time divided the Catholic 
and Protestant Cantons. Secession was anticipated by the 
Soiiucibiind, and the triumph of Grant was not more complete 
than the triumph of Dufoi^*. Nor is it at all certain that the 
military genius of the Aisierican was greater than the military 
genius of the Swiss general. The War of Secession and the War 
of the Sonderbund had this further quality in common. They 
each absolutely concluded the controversies out of which they 
had arisen; they'’each so ended that victors and vanquished 
alike soon became the loyal citizens of the same Republic. 
Each country, lastly, may attribute its prosperity, with plausi¬ 
bility at least, to its institutions, and these institutions hear in 
their general features a marked similarity. 

* The unfikeness, however, between American and Swiss 
Federali^ln is at least as remarkable as the likeness. America is 
the largest as Switzerland is the smallest of Confederations; 
more than one American State exceeds in size and population 
the whole of the Swiss Confederacy. The American Union is 
from every point of view a modem state; the horoip age of 
Switzerland, as far as military gloty is concerned, had closed 
beforti a single European had set foot in America, and the in¬ 
dependence of Switzerland was acknowledged by Europe more 
than a century before the United States began their political 
existence. American institutions are the direct outgrowth of 
English ideas, and in the main of the English ideas which pre¬ 
vailed in England during the democratic movement of the 
seventeenth century ; American society was never under the 
influence of feudalism. . The democracy of Switzerland is imbued 
in many respects with continental ideas of government, and till 
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the time of the great French Bevolution, Swiss socioty was 
filled wij^h inoquaUties originating in feudal ideas/ The Unitod 
States is made up oflStf^tes which have alwa}^# 1[>een used to 
representative institutions; the Cantons of Svcitzorland have 
boon mainly accustomed to non-representative, s-ristocratac or 
democratic government. Under these circumstances^ ft is 
fiatdrally to be expected that oven institutions rwhich possess a 
certain formal similarity should displiby an essentially different 
character in countries which differ so widely as the United 
States and Switzerland. « 

These differences may be thus roughly summed up f American 
Federalism is strong where Swiss Federalism is weak; where 
American Federalism is weak, Swiss iFederalism is strong. 

The Senate and the Judiciary of the United States have 
rightly excited more admiration than any other partt' of the 
American Constitution. They have each been, to a certain 
extent, imitated by the founders of the existing Swiss Eepublic, 
But in neither instance lias the imitation been a complete 
success. The Council of States has» not the apthority of the 
Senate; the Federal Tribunal, though^ its power appears to be 
on the increase, cannot stand comparison with the Supreme 
Court. The judicial arrangements of Switzerland would appear, 
at any rate to a foreign critic, to be the least satisfactory 
of Swiss institutions, and the exercise by thd Federal Counml 
and the Federal Assembly of judicial powers is not in unison 
with the best modern ideas as to the due administration of 
justice. 

The features in American institutions which reclive very 
qualified approval, if not actual censure even froih favourable 
critics, are the mode in which the President is appointed, the 
relation of the Executive Government to the Houses of Congress, 
the disastrous development of party organisation, and the waste 
or corruption which are the consequence of the predominance of 
party m^ages^ or wirepullers. '' 

The Federal Council, on** the other hand, forms as good an 
Executive as is possessed by any country in the world. It 
would a{^e^ to a foreign observer (thou^ on such a matter 
foreign critics are sin^larly liable to deluuon) to combine id a 
rare degree the advantages of a Parliamentaiy and of a‘*non- 
Parliamentary government. It acts in uniform harmony with 
the elected representatives of the people, but though appointed 
by the legislature, 4t enjoys^a permanent tenure of office un¬ 
known to Parliamentary Cabinets jor^to elected Presidents. 
Tkbugh parties, again, exist, and party spirit ooeas£onaUy runs 
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bi^h in Switzerland, party government is not-found there to be 
a necessity. The evils, at any rate, attribut^ to goi^rnment 
by party ar^ «either greatly diminished^ or entirely averted 
The Caucus a\^d the **Machine” are all but unknown. The 
country is fre$d from the unwholesome excitement of a Presi> 
dential Section, or even of a general election, which, as in England, 
deteriilines whic];^ pnrty shall have possession of the government? 
There is no notion of spoils^ and no one apparently even hints at 
corruption. * 


NOTE IX 


Th£ aim of Australian st^itesmeii has been to combine in the 
Constitution of •the Coyinfbnwealth ideas borrowed from the 
fedend and republican constitutionalism of the United States, 
or, to a certain extent, of Switzerland, with ideas derived from 
the unitariah^ and monarchical constitutionalism of England. 
They have also created for the Commonwealth itself, and retained 
for each of the several States thereof, the relation which has for 
yeare existed between England and the self-governing colonies 
of Australia. 

Hence the Commonwealth exhibits four main characteristics: 
a Fe^er^ form of 'Government; ^condly^ a Parliamentary 
Executive^ thirdly^ an effective Method for amending the Con¬ 
stitution ; fourthly^ the maintenance of the Bolation which exists 
between the Unite4 Kingdom and a self-governing colony. 

A. Federal Government 

The Commonwealth is in the strictest sense a federal 
government. It owes its l^irth to the desire for naj^ional unity 
which pervades the whole of Australia, combined^ with the 
determination on the part of the several colonies to retain as 
States of the Commonwealth as large a meastu-e of independence 

^ The Commonwealth of Australia Constitution Act, 63 & 64 Viet. 0 . 12. 
Qnick and Garran, Tlx Awaotated Constitutiotb o/.ihr Aus/ndtait Common-' 
wealih. Moore, The Connvmx»v»cmHh of Australia. Bryce, i. Studies in History 
and Jurisprudent Essay Vllt,* 

* See p. 135, %vte, * See pp. 136-139, ante. 

^ , 
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as may he found compatible with the recognition of Australian 
nationality. The creation of a true federal government has 
been achieved rnainly by following, without h^'fVever copying 
in any servile spirit, the fundamental principles of American 
federalism. As in the United States so’ in tfhe Australian 
Commonwealth the Constitution is (subject of course to the 
%o>fereign i>ower of the Imperial Parliament) jjhe supreme law 
of the land; ^ the Constitution itself ui the Australian Cfommon- 
wealth, as in the United States, fixes and limits the spheres of 
the federal or national government and of the States respect¬ 
ively, and morevor defiiies these spheres in accordanee with the 
principle that, while the powers of, the national or federal 
government, including in the term gQyornment botli %e Executive 
and the Parliament of the Commonwealth, are, though wide, 
definite and limited, the powers of the separate - St^^tes are 
indefinite, so that any power not assigned by the Constitution to 
the federal government remains vested in each of the several 
States, or, more accurately, in the Parliament of each State.^ 
In this point Australian statesmen „have followed the example, 
not of Canada, but of the United Stfctcs and*^ of Switzerland. 
The methods again for keeping the government of the Common¬ 
wealth on the one sid^ and the States on the other, within 
their proper spheres have been suggested in the main by 
American experience. The t*arliament of the Commonwealth 
is so constituted as to guarantee within reasonable litpits the 
maintenance of State rights. For whilst the House of Repre¬ 
sentatives represents numbers, the Senate represents the States 
of the Commonwealth, and each of the ©riginal© States is, 
entitled, irrespective of its size and ,population,^ to an pqKal 
number of senators.® The Constitution, further, is sor^framed as 
, to secure respect for the Senate ; the ^uger term for which the 
Senators are elected and the scheme retirement hy rotation, 
wjiich will, in general, protect the Senate from a dissolution, are 
intended to^make the Senate a more permanent, afid therefore 
a more ^experienced, bodytthan the House ,of Representatives, 
which can under no circumstances exist for more than three^ 
years, and may ii^pry well he dissolved-'- before t^at' period has 
elapsed; then too the senators will, as-* the .Col^ittition how 
stands, represent the whole of the State. ..for which tl&ciy sit.-* 
The Stiites^ fgain, retain a largo am'ount-oflegislative inde- 

^ Constitution, as. 5T, 168. ® Ibid. sa. 106, 107. 

® Ifd'l. 8. 7. Such expericixie however as can he aupplie«l by the ev^ta of 
eight years abowa, it'4a said, that the Senate la ahaolutely hostile to the mainten¬ 
ance of t^tate rights, and far more so than the Hohae of RepreSentativea, 

* IMd. 8 . 7. . » 
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pendence. Neither the Executive nor the Parliament of the 
Commonwealtlf can either directly or indirectlv veto the legisla¬ 
tion, e.g.^ of t1i« Victorian Parliament. Lastl;^ the law* Courts, 
and especially Jhe Federal Supreme Court, are, as in the United 
States, the g\jardians of the Constitution, for the Courts are 
called i:\pon, in any case which comes before them for decision, 
to pa^^ judgmejjt, should the point be raised, upon the ton* 
stitutionalily, or, in othei^ words, upon the validity under the 
Constitution of any TA-ct passed either by the Parliament of the 
Commo 5 ^wealth or by the Parliament of, e.gr., Victoria. That 
this duty i* laid upoi* the Courts is not indeed expressly stilted 
in the Constitutioii of the Commonwealth, any more than in 
the Constit 4 ition of the United States; but no English lawyer 
can doubt that the Courts, and ultimately the Federal Supreme 
Coui’t, are intended to 'lbe the interpreters, and in this sense the 
protectors of the Constitution. They are, be it noted, in no 
way bound, as is the Swiss Federal tribunal, to assume the con¬ 
stitutionality of laws passed by the federal legislature. 

The founders, then, of jthc Commonwealth have, guided in 
the nijain by th% examjlle^of the United States, created a true 
federal government; but they have, wc shall find, as far as is 
compatible with the existence of fede|^alism, imported into the 
Constitution ideas borrowed, or rather inherited, from England. 
This is specially visible in 

B. The Parliamentary Exeadim 

The Hxecutivh of the Commonwealth is a parliamentary 
Chbiuet, sueff as has long existed in England, and as exists in 
all the tolf-governing British colonics. The authors indeed 
of the Australian Coiutitution have, true to English pro- 
cederft, never made usw^of the word cabinet; they have not 
even in so ptany words enacted that the executive shall be a 
body of ministers responsible to the federal Parliament; but no 
one ivho has the least acquaintanto with the history of th6 
English constitution, or of working of the. constitutions 
which have been conferred upon the self-governing colonies of 
Australia, cato' doubt that the federal executive is intended to 
he, as it in fact is, a parliamentary ministry, which, though 
nominally appointed by the Governor-CrencKd,^ will owe its 
power to the support of a parliamentary majority, and will 
therefore, speaking broadly, consist in general of the leaders of 
tl^e most powerful p^liamentary party of the day. This cabinet 
possesses thg fnost peculiar among the attributes of an. •English 
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ministry, namely, the power, in many cases at any rate, to 
dissolve Parliament, and thus appeal from the hody by whom 
the minllstry was created to the people, or in othf^r words to the 
electors, of the Commonwealth. We should he^e also observe 
tliat the powers of the Australian executive exceed in one 
respect the authority of an English ministry; an , English 
«ab(net may often dissolve the House of Copimons, bht can 
never dissolve the House of Lords. But an Australian cabinet 
can under certain circumstances cause, indirectly at any rate, 
the dissolution of the Senate. In studying indeed the Constitu¬ 
tion of the Commonwealth groat attention should vbo paid to 
this existence of the right or power to dissolve Parliament; it 
is not possessed by the !]^osidont of,the United States or by the 
Ejcecutive Council of the Swiss Confederation, and it is granted 
under the constitution of the existing French Eepublic«>only in 
a very limited degree to the French President; nor is there 
anything to make it certain that the President^ even if being 
sure of the assent of the Senate he has the power to dissolve the 
Chamber of Deputies, will exert his,authority at the request of 
the ministry.^ The point to be sp^clially noted is tha^ the 
Federalists of Australia have almost as a matter of course 
placed the executive power in the hands of a parliamentary 
cabinet; they have neither adopted the American plan of an 
elected President, whereby the administration*^f affairs is placed 
in the hands of a non-parliamentary executive, or the Swiss 
scheme of creating a semi-parliamentary executive, which, while 
elected by the federal Parliament, cannot be dismissed by it. It 
is true that it might have been found difficult to adjust the 
relations between a non-parliamentary or a scmi-](farliamentai^ 
executive and the English cabinet or the Imperial Parliament. 
But the difficulty is not one which need necessarily be insuper¬ 
able. The true reason, it may bo conjectured, why Australia has 
decisively adhered to the system of cabinet government is that 
a Parliamentary cabinet is the only form of executive to which 
the stateSmon either of Australia or of England are accustomed. 
In one point, indeed, the executive of Australia may appear to 
bear an evemmore parliamentary character than does an English 
cabinet, for whilst, in theory at least, a statesman might be the 
member of an English ministry, though he were not a member 
of either House of Parliament, no Australian minister can hold 
office, Lt. in effect be a member of the cabinet for more than 
three months, unless he becomes a Senator, or a member of the 
House of Bepresentatives.^ But here Australian statesmanship 

1 Esmebi, GonsiUuiwn'nA, pp. 555*663.* ^ 

* Constitution, s. 64, 
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has followed the conventions rather than the law of the English 
constitution, for in practice an English cabinet always consists 
of men who at§ members or will become memHers eithdl* of the 
House of Lords or of the House of Commons. Indeed it is 
worth remark that in several instances where the Australian 
Constitution deviates from that of England, the deviation is 
causech l)y the desire to follow the spirit of modern Englisl^ 
constituticnalism. Thus ^he elaborate and ingenious plan for 
avoiding in case of disagreement between the two Houses a 
parliamentary deadlock ^ is simply an attempt to ensure by law 
that de^regco for the voice of the electorate which in England 
constitutional conventions enforce in the*long run upon both 
Houses of tpe.Iraperial Parliament. 


C, Amewlimnt of the Constitution 

A federal constitution must of necessity be a “rigid” con- 
stituoion ; but the constitutions of each of the Australian self- 
governing coloijies, e.g. of» Victoria, have been in substance 
“flexible” constitutions*oiwhich the colonial Parliament could 
change the articles as easily, or nearly as easily, as any other law. 
Now the people of Australia have, we may safely assume, no 
desire to forego the advantages of a flexible constitution or to 
adopt a federal polity which should lend itself as little to amend¬ 
ment as does the Constitution of the United States, or should, 
like the Constitution of the Canadian Dominion, be amendable 
only by the action of the Imperial Parliament. Hence Australian 
FederalislS; were forced to solve the problem of giving to the 
iTonstitution of the Commonwealth as much rigidity as is required 
by the n^tiue of a federal government, and at the same time 
such flexibility as should secure to the people of Australia the 
free exercise of legislative authority, even as regards articles of 
the Constitution. 

Their solution of this problem is ingenious. ♦ , 

The Constitution of the Commonwealth is, looked at as a 
whole, a rigid constitution, since it cannot be fundamentally 
altered by the ordinary method of parliamentary le^lation. 

But this rigidity of the constitutioir is tempered in three 
different ways. 

First .—The ParliamJftnt of the Commonwealth is endowed ' 

with very wide legislative authority; thus it can legislate on 

many topics which lie beyond the competence of the Congress 

of the United States, ami on ^me topics which lie beyond the 
_ * • / . 

• * Conjititution, s. 57. 
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competence of tbe Parliament of the Canadian Efominion; ^ and 
it is here worth notice that the extension of the* powers of the 
Commonwealth Parliament is facilitated by th^^fact that on 
many topics the federal legislature and the State Parliaments 
have concurrent legislative authority, though of*course where a 
law of the Commonwealth conflicts with the law of a State, the 
Icdgral law, if within the competence of the Commonwealth 
Parliament, prevails.® ^ ^ ^ 

Secondly .—A large number of the articles of the constitution 
remain in force only “ until Parliament otherwise provides ” ; 
they can therefore be changed like any other law by an Act of 
Parliament passed in' the ordinary manner; in other words, the 
constitution is as to many of its provisions flexible^® 

Thirdly .—The constitution provicles the means for its own 
alteration * and embodies the principle, though not the pame, of 
the Swiss institution known as the referendum. The process 
of constitutional amendment is broadly and normally as fol¬ 
lows : A law changing the constitution must be passed by an 
absolute majority of each House of Parliament; it must then be 
submitted to the electors of the Commonwealth for their 
approval; if in a majority of the Statdh a majority of the electors 
voting approve the law and also a majority of all the electors 
voting approve the law, it must bo submitted to the Governor- 
General for the King’s assent, and on receiving the due assent 
becomes, like any other bill, an Act of Parliament. The principle 
of the whole proceeding is that the constitution can be changed 
by a vote of the federal Parliament, ratified by the approval 
both of the majority of the States and of the majority of the 
Commonwealth electorate. «, ^ * 

It should however be noted that under certain circumstances 
a law for changing the constitution which has been passed by 
an absolute majority of one House of Parliament only, and 
either is rejected by the other House or not passed b}-^ an 
absolute majority thereof, must be submitted to the electors for 
their apj«t*oval, and if approved in the manner already stated, 
becomes, on the assent of the Crown being duly given, an Act 
of Parliament-. 

Add to this that there are a few changes, e.g. an alteration 
diminishing tho proportionate representation in any StaJ^e in 
either House of Parliament, which cannot be carried through 

^ Cornpan? Commonwealth Constitution, ss. 51, 52, with Constitution of U. S., 
art. 1, ss. 1 and 8, and Dritish North America Act, 1867 (30 & 81 VIct. c. 3), as. 
91, 92. 

* See Constitution, s. 109. 

** Ibid. s. 5l. sub. 8. xxxvi. compared witlt^ss. 3, 29, 3>, etc. 

* Ibid. n. 128. * 
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unless the m«ajbrity of the electors voting in that State approve 
of the change^ 

What may be the working of new institutions no«one will 
venture confidently to predict; but a critic of constitutions 
may entertaifi the hope that Australian statesmanship has 
accomplished*'' the feat of framing a polity which shall have the 
merite *both of st. rigid and of a flexible constitution, which 
cannolf hastily "be chang^, but yet admits of easy amendment, 
whenever alteratioa or reform is demanded by the deliberate 
voice of the nation. 

Z). Mainienmce of the Relation with the Untied Kingdom 

The fdhrftiers of the Commonwealth have admittedly been 
influenced at once by a growing sense of Australian nationality, 
and by enduring, or even increasing loyalty to the mother- 
country. The one sentiment has been satisfied by the union 
of the Australian colonies under a federal government which 
secures to the people of Australia as complete power of self- 
government asv is com|>atiblo with the position of a colony that 
desires to form part of tli>e British Empire. The other sentiment 
has been satisfied by placing the Commonwealth itself as regards 
the mother-country in the position of a self-governing colony, 
and also by leaving the relation between each State of the 
Commonwealth and the United Kingdom as little disturbed as is 
compatible with the creation of the Australian Commonwealth. 
Each point is worth notice. 

The Commonwealth of Australia itself is, as regards the 
^Crown the Imperial Parliament, nothing but a large self- 
governing colony. Thus the Governor-General is appointed by 
the Crown, i.e. by the English ministry, and fills substantially 
the same position as, before the formation of the Commonwealth, 
was occupied by the Governor, e.g., of Victoria. A bill passed 
by the Parliament of the Commonwealth, whether it be an 
ordinary law or a law which, because it affects the (jpnstitution, 
has been submitted to the electors*for their approval, requires in 
order that it may become an Act the assent of the Crown,^ 
and the Crown can negative or veto bills passed by the 
^Parliament of the Commonwealth just as it could, and still can, 
veto bills passed by the Parliament, e.g., of Victoria. The 
Imperial Parliament, again, has the admitted right, though it is 
a right which, except at the wish of the Australian people, would 
most rarely be exercised, to legislate for Australia, or even to 

• • * Constitution, s. 28. 

* ^ Constitution, ss. 1, 58, 59, and 12S. 
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modify the constitution of the Australian Commonwealth. An 
appeal further lies on most subjects from the decisions of the 
federal ^upreme to the English Privy Couneil, and even 

the limitations placed on such appeals when certain questions as 
to the Commonwealth constitution are raised afire themselves 
subject to some qualifications.' The broad resullf therefor is 
that as regards the Commonwealth the connection wfbh. the 
'(^nillbd Kingdom is retained, and the sovcreignt 3 r*o£ the Imperial 
Parliament is untouched. , 

The position of any State of the Commonwealth in regard to 
the United Kingdom remains pretty much what it was when the 
State, e.g, Victoria, vtas still merely a self-gpverning colony. 
The Governor of Victoria is now, as then, appointed by the 
Crown, i.e, by the English ministry'. A bill pa*^s^d by the 
Victorian Parliament still, in order that it may become an Act» 
requires the assent of the Crown. The Government of the 
Commonwealth possesses no power of putting a veto on bills 
passed by the Victorian Parliament. The light of appeal from 
a Court of Victoria to the English Privy Council stands, in most 
matters at any rate, substantially whei^ ij^ did before the passing 
of the Australian Commonwealth except indeed that 

there is an alternative right of .appeal to the High Court of 
Australia, for “ the Constitution grants a new right of appeal 
“from the State Courts to the High Court, bqt does not take 
“away the existing right of appeal from the State Courts to 
“ the Privy Council, which therefore remains unimpaired.” ^ 

The peculiarities of Australian federalism receive illustration 

* See Constitution, ss. 71, 73, 74. « 

Quick and Garran, Annotated Ojnstitution, p. 733. Tints sn appeal lies* 
from the Supreme Court of each of the States to the Privy Council from any 
decision of their Courts; os of right iu circumstances defined in t& several 
instruments cbnstituting the Cotirte-; by special leave from the Privy Council 
in all cases without exception. This rule applies to the exercise of any jurisdic¬ 
tion, whether State or federal, vested in the State Courts, but the State Courts 
have not full federal jurisdiction. From their power are excepted all cases 
involving the relation inter se of the States, and the States and the Common- 
wealth. » • - 

Appeals lie also from the State Courts to the High Court of Australia in 
matters botii of State and federal jurisdiction on terms defined in the Judicature 
Act, 1903, of the ^omraonwealth Parliament. The appellant has of course the 
choice of appeal. Tliere is nothing to prevent an appeal from such Courts to 
decide whether any particular case falls under sec. 74 of the constitution or not. 
Nor is there any mode of preventing contradictory decisions on matters other fhan 
questions arising as t6 the limits inter at of the constitutional powers of the 
Commonwealth and those of any State or States, or to the limits inter se of the 
constitutional powers of any two or more States which cannot reach the Privy 
Council. The High Coui’t further is not bound to accept the rulings of the Privy 
Council as superior to its own except in those cases where an actual appeal is 
successfully brought not from the Superior Court of a State, hot from the Hi^ 
Court to the Privy Council, « 
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from a comi^rison between the constitution of the Canadian 
Dominion 1 and the constitution of the Ai^tralian pommon- 
wealth. * • 

The Domit^ioii is from one point of view more, and from 
another poin^ of view less, directly subject to the control of the 
Imperial Parliament than is the Commonwealth. The Dominion 
is mdice completely subject than the Commonwealth, becausft thb 
greater part of the Canadian constitution ^ can be amended only 
by an Act of the Iihperial Parliament, whilst the Australian con- 
stituticpi can be amended by the people of the Commonwealth ; 
this distinetion, it is well to add, sounds ipore important .than it 
is in reality, sinctf we may feel morally certain that the Imperial 
Parliament^'vwuld introduce any amendment into the constitution 
of the Dominion which was deliberately desired by the majority 
at oncck^f the people and of the Provinces of the Dominion. 
The Dominion of Canada, on the other hand, is less subject to 
the Imperial Parliament than is the Commonwealth, because the 
Prnvinecs of the Dominion are in a sense less directly connected 
with the Imperial Government and Parliament than arc the 
States of the C5mmonw%j|Jth. 

Here however we come across the most important distinction 
between Canadian federalism and Australian federalism, namely, 
the difference of the relation of the federal power to the States, 
or, as in the case^ of Canada they are called, the' Provinces, of 
the federation. The Dominion possesses all the j-esiduary power-s 
which are not under the Constitution confeired exclusively upon 
the Provinces; the Commonwealth possesses only those powers 
' which ara conferred upon it by the Constitution, whilst all the 
residuary po%^ers not conferred upon the Commonwealth belong 
to the St|j^tes. 

The government of the Dominion, again, can exercise very 
considerable control over the legislation of the Provincial legis¬ 
latures and over the administration of the Provinces; the 
^'Overnment of the Dominion ciin in all cfiaes put» a ^eto upon 
laws passed by the Provincial Parlfhments; the government of 
the Dominion appoints the judges of the State Courts; the 
government of the Dominion, lastly, can appoint* and dismiss 
the Ijieutenant-Governor of any Province, who therefore is 
neither £ui Imperial official nor a Provincial official, but a 
Dominion official. * 

* Sec Munro, Oonstitufiem. of Canada. 

^ Bat certain important though limited powers are under the constitution itself, 
i.e. the British North America Act, 1807, given to the Dominion Parliament and to 
the Provincial le^slatures, enabling them fTom time to time to amend their con¬ 
stitutions (Munjp, Constitution Canada, p. 229).. See B.N.A. Act, 1867, 
sg. Zb, 41, 46, 78, 83, 84. 
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NOTE X 

MARTIAL LAW IN ENGLAND DURING TIME pP WAR 
OR INSURRECTION ^ 

• 

The* question for our consideration is, on wha^ principle* and 
within what limits, does armed resistiiiice to the authority of 
the Crown, eit her on the part of an invadihg army, or on the 
part of rebels or rioters, afford a legal justification for ac^ done 
in England by the Crgwn, its servants, or loyal citizens, which, 
but for the existence of war or insurrection, Would be breaches 
of law 7 « • • 

In considering this question two preliminary observations 
must be borne in mind. ** • 

The first is that this note does not treat of several topics 
which are often brought within the vague term, martial law. 
It does not refer to Military Law, «'.<?. the rules contained in the 
Army Aet and the Articles of War for the government of the 
Army and of all persons included v^t^in the 'term “ persons 
subject to military law”; it has no reference to the laws that 
govern the action of an English General and his soldiers when 
carrying on war in a foreign country, or in their treatment of 
foreign invaders of England; it has no reference to transactions 
taking place out of England, or to the law of any other country 
than England. It does not refer, e.g.^ to the law of Scotland or 
of Jersey. 

The second observation is that, in regard to the gubject of 
this uote, w'e must constantly bear in mind thf) broad .and 
fundamental principle of Englisli law that a British subject must 
be presumed to possess at all times in England his ordinary 
common-law rights, and especially his right to personal freedom, 
unless it can be conclusively shown, as it often may, that he is 
under giyen •circumstances deprived of them, either by Act of 
Parliament or by some well-established principle of law. This 

* See Law Quarterly Review, xviii., Hohlsworth, Martifd Imw HiatoriMiUy 
Cvnuidered, pj>. 117-132 ; Richard)*, MartUd Law^ iJbid. pp, 133-142; Pollock, 
Wlwd is MaHidl Law f ibid. pp. 152-168 ; Dodd, The Case of Marais, ibid. pp. 
143-151. The Case of Skip Mmiey, 3 St. Tr. 826 ; WedVa Case, 28 St. "^r. 61; 
Ke parte D, F, Marais [1902J, A. (J. 109 ; Forsyth, Cases attd Opinums, oh. vi, 
p. 188 ; Clode, Military Forces of the Crown, ii. ch. xviU. 

£x parte Milligan (Am.), 4 Wall, 2, and Thayer, Cases on Constitutional 
Law, ii. p. 2376. lliis, and the other American cases on martial law, though 
uot authorities in an English Court, contain an exposition of the common law in 
regard to martial law which deserves the most csr|,ful attention. 

See also Note IV., Right of Self-Defence ; Note V,, Right oT JHiblic Meeting ; 
Note VI., Soldiers and Unlawful Meeting, antr. 

« 
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presumption in favour of legality is an essential part of that rule 
of law^ whi6h is the leading feature of E^^iglish institutions. 
Hence, if anji one contends that the existence of a war in Eng¬ 
land deprives JEnglishmen of any of their common-law rights, e.g. 
by cstablishipg a state of martial law, or by exempting military 
offi<Jbr% from the jurisdiction of the civil Courts, the burden of 
proof /alls distilictl}^ upon the person putting forward this* con¬ 
tention. • 

Our topic may*bo considered under three heads; first, the 
nature^ of martial law; secondly, the inferences which may be 
drawn from the nature of martial law; thirdly, certain doctrines 
with regard to nfhrtial law which are inconsistent with the view 
propoundetd in this note. • 


A. Nature of Martial Law 

“ Martial law,” in the sense in which the expression is here 
used, means the power, right, or duty of the Crown and its 
servants, or, in other ^wefids, of the Covernment, to maintain 
public order, or, in tcchntbal language, the King's peace, at what¬ 
ever cost of blood 01 - property may be in strictness necessary 
for that purpose. Hence martial law comes into existence in 
times of invasion or insurrection when, where, and in so far as 
the King’s peace cannot bo maintained by ordinary means, and 
owes its existence to urgent and paramount necessity.’^ *This 
power to maintain the peace by the exertion of anj* amount of 
force strictly necessary for the purpose is sometimes described 
^s the prerggative of the Crown, but it may more correctly be 
considered, not only as a power necessarily possessed by the 
Crown, but also as the power, right, or duty possessed W, or 
incumbent upon, every loyal citizen of preserving or restoring 
the King’s peace in the case, whether of invasion or of rebellion 
or generally of armed opposition to the law, by the use of any 
amount of force whatever necessa^jjr to preserve br restore the 
pejace. This power or right arises from the very nature of 
things. No man, whatever his opinions as to the^ limits of the 
prerogative, can question the duty of loyal subjects to aid, 
subjject to the command of the Crown, in resistance, by all 
necessary means, to an invading army.® Nor can it be denied 

* See chap, iv., ante. 

® See Kent, Ccmvi. i. p. 841, and opinion of Sir John Campbell and Sir R. M. 
Rolfe, Forsyth, Qpiniom m (lonstitutional Ijm\ pp. 198, 199. 

* See espedally the Case of Ship Jfoney, 8 St. Tr. 860, 905, 974, 976, 1011- 
1013, 1184, 1149,' 1162, and 1214. 
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that acts, otherwise tortious, are lawful when necessary for the 
resistance of inv«ad^rs.^ * ^ 

“ When enemies come against the realm to the «ea coast, it is 
“lawful to come upon my land adjoining to.the same coast, to 
“ make ti-enches or bulwarks for the defence of the realm, for 
“every subject hath benefit by it. And, therefore, by*the 
“^jorftmon law, every man may come upon riiy land fpr the 
“ defence of the realm, as appears 8 Hd. IV. 23. And in such 
“ case or such extremity they may dig for gravel for the making 
“ of bulwarks: for this is for the public, and every on^ hath 
“ benefit by it. . . . .^d in this case the rule is true, ^rmc&ps et 
“ re^ublica exjusta causa possunt rem meam aufe^’eP ^ 

So to the same effect counsel for the defence in the Case of 
Ship Money. 

“ My Lords, in these times of war I sjiall admit not oilly His 
“ Majesty, but likewise every man that hath power in his hands, 
“ may take the goods of any within the realm, pull down their 
“ houses, or burn their corn, to cut off victuals from Jthe enemy, 
“ and do all other things that conducoito the safety of the king- 
“ dom, without respect had to any man|^ property.” ® • 

And though these authorities refer, as is worth noticing, to 
interferences with rights of property and not to interferences 
with personal freedom, between which there exist considerable 
differences, it will not (it is submitted) be disp\fted that, in case 
of invasion, a general and his soldiers acting under the authority 
of the Crown may lawfully do acts which would otherwise be 
an interference^ with the personal liberty, or even, under con¬ 
ceivable circumstances, which may cause the death of British 
subjects; if these acts are a necessary part of militar^f operations? 
The point to be borne in mind is that the power to •exercise 
martial law, which is not ill-described by an expression known 
to the American Courts, viz. the “ war povyer,” as it originates 
in, so it is limited by, the necessity of the case.* 

On thism^ter note the opinion of Sir J. Campbell and Sir 
K. M. Bolfe that “ martial 1^ is merely a cessation from neces- 
“ sity of all municipal law, and what necessity requires it 
“ justifies ” ;®*and this description of the circumstances which 
justify martial law also implies the limits within which it is 

• 

^ See 1 Dyer, Z&b. ® 12 Rep. 12. 

^ Case of Money, 3 St Tr. 826, 906. Compai^ especially the language 
of Holborne in the same case at p. 975, and language of Bailer, J., in Britiah 
Cast PlaU Manufacturers v. MeredUh, 4 T. R. at p. 797. 

* See especially opinion of Henley and Yorl^ Forayth,^p. 188, 189 ; 
opinion of Hargrave, ibid. pp. 189, 190 ; opinion of Sir John Cafipbell and- Sir 
R M. Rolfe, ibid. pp. 198, 199. ® Forayth, p. 201. 
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justifiable; t^ese have been stated with truth, if no^ with the 
precise accuraKsy of legal argument, by Sir James Mackintosh. 

“ The onf}^ principle on which the law of’England* tolerates 
“ what is called Martial Law is necessity; its introduction can 
“ bo ju8tifie(| only by necessity; its continuance requires pre- 
ciacl;^ the same justification of necessity ; and if it survives the 
“ nedhssity on which alone it rests for a single minute, it becomes 
“ inata'ntly a mere exorqise of lawless violence. When foreign 
“ invasion or CivilASTar renders it impossible for Coui*ts of Law 
“ to s^t, or to enforce the execution of their judgments, it 
“ becomesi necessary to find some rude substitute for them, and 
“ to employ for *that purpose the Military, which is the only 
“ remainiqg J&’orce in the community. While the laws are silenced 
“ by .the noise of arms, the rulers of the Armed Force must 
“ punish, as equitably as they can, those crimes which threaten 
“ their Own safety and that of society; but no longer.” ^ 

The existence of martial law thus undei-stood, taken in com¬ 
bination with the rules of the common law as to the duty of 
loyal subjects, gives very wide authority in England to all 
persons, and o^ course abgve all to a general engaged in repelling 
an invasion. Ho holds the armed forces completely under his 
control; they are governed by militaiy law; ^ so too are all 
'citizens who, though not in strictness soldiqrs, are persons subject 
to military law;•and in this connection it must b© remembered 
that the King and his servants have a right to calhior the help 
of every loyal subject in resisting an invasion,* whence it follows 
that the number of persons subject to military law may be 
greatly, Jndeed almost indefinitely, increased. A general again 
48 clearly entitled to use or occupy any land which he requires 
for the •purpose of military operations and may, if he see fit, 
erect fortifications thereon, and generally he has the right to use 
land or any other property which is required for the conduct of 
the war. It is again his rights and indeed his dnty, when the 
necessity arises, to infiict instant punishment upqp, and even, if 
need be, put to death, persons aidi«g and abetting' thl^ enemy or 
refusing such aid to the English army as can fairly bo required 
of them. It is indeed difficult to picture to one’s self any 
legitimate warlike operation or measure which, while war is 
raging in England, a general cannot carry out without any breach 
of the law whatever. Let it too be noted that what is true of 
a general holds good of every loyal subject according to his 
situation and the authority which he derives from it, e,tj. of a 

' Cited Clode, Miliiary Forces of the Ch-mon, ii. p. 486. 

* obaps. viii. and ix., ante. 

® See Case of Ship Money, 3 St. 'rr. 826, 975. 
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subordinate officer, of a magistrate, or even of a private citizen 
who is helping to resist an invader. Real obvious necessity in 
this case* not onl^ compels but justifies conducts which would 
otherwise be wrongful or criminal. To this /he considerar 
tion, which has been strongly insisted upon by ^several able 
writerSy‘ that the conditions of modern Avarfare, such /a•the 
eicislieiice of the telegraph, whereby acts done,* in L(hidon 
may affect military operations, in ifi^orthumberland, ^eatly 
extend the area of necessity, and may, conceitably at least, make 
it legally allowable, when war or armed insurrection exist^ in the 
north of England, to interfere summarily and without waiting for 
legal process with the freedom of persons residing in London or 
Bristol. HoA^'ever this may be, it is flear that the.e^fistence of 
the necessity Avhich justifies the use of so-called martial law 
must depend on tluj circumstances of each case. • 

The fact that necessity is the sole justification for martial 
law or, in other Avords, for a temporary suspension of the 
ordinary rights of English citizens during a period war or 
insurrection, docs however place a very real limit on the lawful 
exercise of force by the CroAvn or by it^ servants. * The presence 
of a foreign army or the outbreak of an insurrection in the north 
of England, may conceivably so affect the state of the whole 
country as to justify measures of extra-legal force in every part* 
of England, but neither war nor insurrection?* in one part of 
the country pHma facie suspemls the action of the law in other 
parts •thereof. The fact that the Pretender’s army had advanced 
with unbroken success to Derby did not deprive the citizens of 
London of the ordinary rights of British subjects. No«one has 
ever suggested that it would have justified the sumfhary execu* 
tion at Tyburn of an Englishman there found guilty of* treason 
a court-martial. It is not easy to believe that, Avitlioiit a 
breach of the law of England, an Englishman imprisoned in 
London on a charge of high treason could have been taken to a 
part of the country where in 1745 war was raging, in order that 
he might t^ere be tried and ^jxecuted under tiie authority of a 
court-martial.^ Nor does the con.sideration that the summary 
execution of rebels, whose crimes could be punished by the 
ordinary course of law, may check the spre^ of treason, show 
that their execution is necessary or legal. We need not, more- 

^ If the language in the Charge of Blackburn, J., Reg. v. Eyre, p. 84, be cited 
in support of the possible legality of such a transaction, it must be remembered 
that Blackburn’s hy][)othetical apology for Governor Eyre was base<l ou certain 
statutes passocl by the leghdature of Jamaica, and th^t the whole tendency of the 
Charge of Cockbnm, C. J., in Reg. v. Ndaon, is to show that fhe execution of 
Gordon was Illegal. . 
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over, confine our observation to cases of punishment. It is easy to 
imagine circumstances under which the arrest and imprisonment 
on suspicion *orf persons who are not guilty, o? cannot 08 proved 
guilty of crim^ may be salutary and expedient,' but such arrest ojj 
impnsonment cannot be legally justified unless it be a matter of 
necessity.^ If it be urged, that the respect due in England to 
the dtainary la^ of tlie land places restrictions which mgy be 
inconvenient or even nosaous on the exercise of the authority of 
the Crown and its Servants, the truth of the observation may be 
admittgd. The reply to it is twofold : first, that the mainten¬ 
ance of the legal rights of citizens is itself a matter of the 
highest expedieifcy; secondly, that whenever at a period of 
national finger a breach pf law is demanded, if not by absolute 
necessity, yet by considerations of political expediency, the 
lawbreaker, whether he be a general, or any other servant of the 
Crown, who acts hont% fide and solelv with ti view to the public 
interest, may confidently count on the protection of an Act of 
Indemnity. , 

Nor is it irrelevant at Jhis point to note tbe striking analogy 
bet-^een the right of an mdividual to exercise force, even to the 
extent of causing death, in self-defence, and the right of a 
general or other loyal citizen to exercise any force whatever 
heccssary for the defence of the realm. In either case the right 
arises from necessity. An individual may use any amount of^ 
force necessary to avert death or grievous bodily harm at the 
hands of a wrongdoer,® but, if he kills a ruffian, he must to justify 
his conduct show the necessity for the force employed in self- 
protection. So a general, who under martial law imprisons or 
^ilJs Britiel# subjects in England, must, if he is to escape punish¬ 
ment, justify his conduct by proving its necessity. The analogy 
between the two cases is not absolutely complete, but it is sug¬ 
gestive and full of instruction. 

Observe, further, that the principle which determines the 
limits of martial law is the principle which also |j}etermines the 
rights and duties of magistrates,* of constables, arlli of loyal 
citizens generally when called upon to disperse or prcA’^ent 
•unlawful assemblies or to suppress a riot. No doubt the degree 
and the area of the authority exercised by a general when 
resisting an invading army is far greater than the degree and the 
area of the authority exercised by a mayor, a magistrate, or a con¬ 
stable when called upon to restore the peace of a town disturbed 
by riot, but the authority though differing in degree has the 
same object and has the same source. It is exemsod for the 

See speci|||fy langiiage of Holliorne, Case of Ship Money, 8 St. Tr. p. 976. 

* See App., Note^V., The Bight of Self-Defence, ik 489, mUe. 
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maintenance of the King’s peace; it is justified by necessity. So 
true is this, that, when you need to fix the limits ef martial law, 
you are ^ompelledTto study the case of v. Pinnept^ which refers 
not to the power and authority of a general ip command of 
soldiers, but to the duty of the Mayor of Bris^ to suppress 
a riot. ^ • 

» Isi every case in which the legal right or duty arises to n^fntaxn 
the King’s peace by the use of force, there will be found to exist 
two common features. The legal right, «.y.*of a general or of 
a mayor, to dverrjde the ordinary law of the land is, in l^e first 
place, always correlatiye to his legal duty to do so. ^uch legal 
right or duty, in the second place, always lasft so long, and so 
long only, as the circumstances eyist which necessitate the 
use of force. Martial law exists only during time of wat; 
the right of a mayor to use force in putting an end to* a riot 
ceases when order is restored, just as it only begins when a 
broach of the peace is threatened or has actually taken place. 
The justification and the source of the exercise in. England of 
extraordinary or, as it mi^ be terpied, extra-legal power, is 
always the necessity for the preservatjpfi or restoration of. the 
King’s peace. 


li. Cmrlusions >/■ 

* ♦ * 

From the nature of martial law - follow four conclusions :— 

Mni.—MartiaX law cannot erist in time of peace. 

This is on all hands admitted.^ 

^ What, then, is the test for determining whether a state of peace 
exists at a given time, in a given part o|, England, ssi^ London ^ 

The answer is that no unfailing test is tp be foUnd; the . 
existence of a state of peace is a question of fact to be determined 
in any case before the Courts in the same way as any other such 
question.* 

According,* indeed, to a number of old and respectable 
authorities, a state of war dlrniot exist, or, in other words, a 
state of peace always does exist when and ,whlrei the ordinary 
Courts are op%n. But this rule cannot, it ivould seem, be laid 
down as anything like an absolute principle of law, for the fact 
that for some purposes some tribunals have been permitted to 

^ 3 St. Tr (n. s.) 11, witli whicli compaie Blackburn’s Charge in R. v. Syre, 
j^. fJ8. to* ^ * 

Cookbum's Charge, Ref/, v. Jfdson, p. 8fi. 

** Compare Ex jKtrtc D. F. Marais [19031, A. C. 109; Ex parte MUliffon, 4 
Wall. 2 (Am.). t > . 

* Whether the Courts may not take judicial notice cf the existnince of a i>tate 
of war ? ^ ' 
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pursue their ordinary course in a district in winch martial law 
has been proclaimed, is not conclusive proof th^t war is not there 
raging.^ Ye^ ^ho old maxim, though * not to be accepted as a 
rigid rule, suggests, it is submitted, a sound principle. At a 
time and place where the ordinary civil Courts are open, and 
fully^nd freely exercise their ordinary' jurisdiction, there exists, 
presuih^ly, a ^te of peace, and where there is peace there-* 
cannot he martial law. « 

“ If, in foreign invasion or civil war, the Courts are actually 
“closed, and it is impossible to administer criiAlnal justice 
“accormngn to law, then, on the theatijp of active miUtary 
“ oi)eratioiis, whei% war really prevails, there is a necessity to 
“furnish a substitute for th# civil authority, thus overthrown, to 
“ iweserve the safety of the aimy and society ; and as no power 
‘ is Icftdrut the military, it is allowed to govern by maitial rule 
“ until the laws can have their free course. As ne<‘essity creates 
“ the rule, so* if limits its duration; .for, if this government is 
“ co»'tii:Tiod Jitter the Courts are reinstated, it is a gross usurpation 
“ of power. Martial rule never gxist whore the Courts are 
“ opep, aud in "tho prof>^ and unobstructed exercise of their 
“ jurisdiction. It is also confined to the locality of actual 
“ war.” 2 

• Secondly.—The existence of martial lav) does not in any way 
depend upon the ^yi'Otfainafmi of martial law. 

The proclamation of martial law does not, unless under some 
statutory provision, add to the power or right inherent in *tho 
Government to use force for the repression of disorder, or for 
resistance invasion. It does not confer upon the Government 
Atty .power ffhich the Gpvernmont would not have possessed 
without itt The object and the effect of the proclamation can 
only bo to give notice, to the inhabitants of the place with 
regard to which marked law is proclaimed, of the course which 
the Government is obliged to adopb for the purpose of defending 
the country, or of restoring tranquillity.® • ^ 

Thirdly .— The CmirU liave^ at any fate in Time of peaee^ jurisdic¬ 
tion 'in respect of Wets ,whidb have l^en done by military authorities 
md others d'wpng a state of war.* * 

“ The justification of any particular act done in a state of war 

' jpar/e Z). F. Maraitt [1002], A. C. 109. 

^ Kx parie MSUgan. 4 Wall. 2; Tlaayer, Cases on Consfitntwnal haw. pait 
mp, 2390. 

* Bee oplniou of Oawpbidl and Forsyth, p. 198-> 

* Sm Cockhura’s ^orge, v. Rehon ; ^aokbum’B Charge, Reg. v. Ryre : 
RiB parte MiUijgSt., i WaU. 2; and compare Wall's CasCt. 28 St. Tr, 51. 
WriyM v. Fitmg^klt 27 St,'Tr, 759. 

, • . 2 N 
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“ is ultimately examinable in tbe ordinary Courts, and the prior 
“ questiqii, whethfo* there was a state of war at a |,iven time and 
“ place, is a question of fact.” ^ t 

The truth of this statement of the law is almost self-evident. 

A sues X in the High Court for assault and for falsa imprison- 
men ; X justifies the alleged assault on the ground that ^ vras 
*at the time of the act complained of the coloneU of a regiment, 
and that the alleged assault was the an'est and imprisonment of 
A hy X under the orders, say, of the Commander-in-Chief, 
during a time of war and. after the proclamation of martial law. 
The defence may or may not be good, but it is certaun that the 
Courts have, at any rate after the restoration ‘ of peace, jurisdic¬ 
tion to inquire into the facts of the case, and tliat •one of the 
necessary inquiries is whether a state of war did exist at the time 
when A was arrested, though it is quite possible that the exist¬ 
ence of a state of war may be a fact of which the Courts take 
judicial notice. Expressions, indeed, have been used in a recent 
case ^ which, if tdken alone, might seem to assort that the ordinary 
Courts have no jurisdiction in Tcspeofc of acts which have been 
done by military authorities in time oh^nvar. Bu^ the very yyidth 
of the language used by the Privy Council in Kx parte D. F. 
Marais warirs us that it must bo limited to the circumstances of 
the particular case. It does not necessarily assert more, and as 
regards transactions taking place in England, cannot bo taken to 
mean more than that the Courts wdl not, as indeed they in 
strictness cannot, interfere with actual military operations, or, 
whilst war is actually raging, entertain proceedings against 
military men and others for acts done under so-call^ martial 
law. The judgment of the Privy Council, in short, whatever 
the application of its principles to England, asserts nothing as to 
the jurisdiction of the Courts when peace is restored in respect 
of acts done during time of war, and eminent lawyers have held 
that even in time of war the exercise of jurisdiction by the 
ordinaryaCohrts is rather rendered impossible than su^^eiseded. 
“The question, how far 'martial law, when in force, super- 
“sodes the ordinary tribunals, can never . . . arise. Martial 
“ law is sta^d by Lord Hale to bo in truth no law, but some- 
“ thing rather indulged than allowed as a law, and it can only 
“ be tolerated because, by reason of open rebellion, the enforcing , 
“ of any other law has become impossible. It cannot be said in 
“strictness to supersede the ordinary tribunals, inasmuch as it 

» Sir F. Pollock, What is Martial Lawt L.Q.H. xviii. pp. J66, 167. 

* Ee parte D. F. Marais £1903,] A. C. 109, 114, 115, jiulgmeot of Privy 
CottQCll. 
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“ only exists by reason of those tribunals having been already 
“ practically sttporscdod.” ^ ^ ^ 

Fowrthhj.—ihe protection of military men and others against 
actions or prosecyjlions in respect of unlawful acts done Avring a time 
of war, hond and in the service of the country^ is an Act of 

Aj* Act of Indemnity is a statute the object of which is* to • 
make ‘legal .transactions which, when they took place, were 
illegal, or to free inTlividuals* to whom the statute applies from 
liability^or having broken the law# Statutes of this description 
have been rinvariably, or almost invarial|Jy, passed after the 
determination of it period of civil war or disturbance, e.g. after 
the liebollififcn* of 1716 anu«of 1746,® and very object has 
been to protect officials and others who, in the interest of the 
country}® have in a time of danger pursued an illegal course of 
conduct, e.g, have imprisoned citizens whom they had no legal 
authority to imprison. For our present purpose it is absolutely 
essrntlo,! to appreciate the true character of an ^l^t of Indemnity. 
Such a statute has no application to'-conduct which, liowever severe, 
is sti^^ctly lawful! A magistrate who, under proper circumstances, 
causes an unlawful assembly to be dispersed by force, or an 
officer who, under proper circumstances, orders his troops to 
fife on a mob and thereby, in dispersing the mob, wounds or 
kills some of the c^owd, neither of them require to be indemni¬ 
fied. They are sufficiently protected by the common-law 
justilieation that in discharge of their duty they used the force, 
and no more than the force necessary to maintain the King’s 
peace. A» general, an officer, a magistrate, or a constable, on 
tite -other hadSd, who, whether in time of war or in time of x)eace, 
does witlfout distinct legal justification, any act which injures 
the property or interferes with the liberty of an Englishman, 
incurs the penalties to which every man is liable who commits a 
breach of the law. The law-breaker’s motives may be in the 
nighest degree patriotic, his conduct may be politically gagacious, 
and may confer groat benefit on the public, but all this will not, 
in th-^ absence of legal justification, save him from liability to an 
action, or, it may be, to a prosecution j he needs for his pro¬ 
tection an Act of Indemnity. On this point note the words of 
u judge of the highest reputation, who was by no means inclined 
to minimise the authority of the Crown and its servants. 

“ Where the inquiry is, whether an officer is guilty of 

^ Joint opinion of Sir J. Oampboll and Sit R. M. Rolfo, cited Forsyth, p. 199. 

* See pp. 47, 9(28, ante. * 

“ Bee Clode,tJfj7itery Forces qf.the Orom\, ii. pp. 164, 165 ; 1 Geo. T. St. 2, 
c. 59, and 19 Oeo, II. c. 20. • ^ 
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“ misdemeanour from an excess beyond his duty, the -principle 
“ is vorjj, much bh^ same, or rather it is the complement of that 
“ laid down in the case of Bex v. Piimey, If the officer does 
some act altogether beyond the power conferred upon him by 
“ law, so that it could never under any state of circupistanoes have 
“ been his duty to do it, he is responsible according, tcf the 
»‘*qi&ality of that act; and even if the doing of«.that ill^al act 
“ was the salvation of the country, that, thoxigh it might bo a 
“ good ground for the Legislature afterward^ passing an Act of 
“ Indemnity, would be no bar in law to a criminal prosecution ; 
“ that is, if he has dpnc something clearly beyond ^his power. 
“ Blit if the act which ho has done is one whicB, in a proper state 
“ of circumstances, the officer was arithorised to do,*so that in 
** an oxtrome case, on the principle laid down in R. v. Piimey^ 
“he might be criminally punished for failure of duty*for not 
“ doing it, then the case becomes very different.” ^ 

This passage from Blackburn’s charge suggests further the 
proper answer to an objection which is sometimes raised against 
the view of martial law maintained is this treatise. 

How, it is lu’ged, can it be reason&Me that a* man should be 
liable to punishment, and therefore need an indemnity for having 
done an act {e,g. having by the use of force dispersed the mob) 
which it was his duty to do, and for the omission to do which 
ho might have incurred severe punishment t ^ 

The answer is, that the supposed difficulty or dilemma cannot 
in reality arise. The apparent or alleged unreasonableness of 
the law is created by the ambiguity of the word duty, and by 
confusing a man’s “legal duty ” with his.“moral duty.” Now, 
for the non-performance of a man’s legal duty, ho may, of coun^, 
be punished, but for the performance of a legal duty h^ needs no 
Act of Indemnity. For the performance, on the other hand, of 
any moral duty, which is not a legal duty, a man may un¬ 
doubtedly, if he thereby infringes upon the rights of his fellow- 
citizens, %xp6se himself to punishment of one kind or another, 
and may therefore need aA Act of Indemnity to protect him 
from the consequences of having done what is legally wrong, 
though, under the peculiar circumstances of the case, morally 
right. But then, for the non-perfoimance of a merely moral 
duty, he will not incur the risk of punishment. If the Mayor 
of Bristols omits, by the use of the necessaiy force, to put down 
a riot, this omission undoubfS&dly exposes him to punishment, 
since he neglects to perform a legal duty ; but if he docs perform 
his duty,*" and by the use of a proper amount of force puts down 

^ Blackbarn's Cbargo, 2ieff. v. p. 68. * 
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the riot, he incurs iio legal liability to punishment, and needs no 
Act of Indoptnity for his protection. If, o% the otl^r hand, 
at a period of threatened invasion or rebellion, a magistrate, 
without any legal authority, arrests and imprisons on suspicion a 
number of pprsons whom he holds to be disloyal, he may bo 
perfbripiiig a moral duty, and, if his view of the state of things 
turns put rigbifc? may have rendered a great service to*th€^ 
country j but he assuredly needs an Act of Indemnity to protect 
him from actions fdr false imprisonment. But, and this is the 
pomt tp note, if our magistrate be a man of more prudence than 
energy, aAd omits to arrest men whom ^ hypofhesi he • has no 
legal right to arrist, his conduct may incur the blame of patriots, 
but cftniiofc bring him befoao the Courts. A man, in short, may 
be punished for having omitted to do an act which it is his legal 
duty ter perform, but needs no Act of Indemnity for having done 
his legal duty. A man, on the other hand, who does a legal 
wrong, whilst performing a moral which is not a legal duty 
doea leqiiir^ an Act of Indemnity for his protection, })ut then a 
man will never incur punishment for the simple omission to 
periEpriu a mer^y mora^ duty. 

, 0. Other Doctrines with regard to Martial Law 

In opposition* to the view of martial law upheld in this 
treatise, which may conveniently bo termed the ^Moctrine of 
immediate necessity,” three other doctrines are, or have 4)een 
maintained. Of these the first bases the use of martial law on 
the roya^prerogative; the second on the imm\inity of soldiers 
from liabiliiy to proceedings in the civil Courts as contrasted 
with thodmilitary Courts for any act bona Jide done in the carrying 
out of military operations; and the third (which extends very 
widely the meaning of the term necessity) on political necessity 
or expediency. 

(1) The Doctrine of the PrerogcUire .—It is sometimes alleged, 
or implied, that the Crown may, byi virtue of the prerogative, in 
time of war proclaim martial law, and suspend or override the 
ordinary law of the land, and this view is supposed to derive 
support from the copsideration that the Petition of Right does 
not/condemn martial law in time of war. 

The fatal objection to this doctrine, in so far as it means any¬ 
thing more than the admitted • right of the Crown and'its 
servants to use any amount of force necessary for the mainten¬ 
ance of the peace or for repelling invasion, is that it utterly lacks 
legal authority, whilsf to tl^e inference suggested from the 
language of the Petition of Bight no better reply can he given 
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than that supplied by the words of Blackburn, namely, "It 
“ would be an e^iceedingly wrong presumption t€» say that the 
“ Petition of Right, by not condemning martial Jaw in time of 
" war, sanctioned it,” though, as he cautiously a(^s, " it did not 
“ in terms condemn it.” ^ 

(2) The. Doctrine of —This doctrine, it is conc€fIved, 

»may be thus stated. An officer in command of>{|n army m^iist of 
necessity, in carrying out military opevations again^ an iiwader, 
override ordinary rights whether of property or of personal 
liberty. Decisive authorities may be produced ^ in support of 
the proposition that he may lawfully violate rights of property, 
e.g. can, without incurring any legal liability, do acts which 
amount to trespass. But all legal rigibts stand on the^amo level; 
and if an officer can lawfully occupy an Englishman’s land, 
or destroy his property, bo can also lawfully, whilst fcma fide 
carrying on war against a public enemy, imprison Englishmen, 
inflict punishment upon them, or even deprive them of life, and, 
in short, interfere with any of the rights of Englishpien in so far 
as is required for the carrying out o| military operations. The 
soundness of this view is, it is urged, |ioofirmed ^y the adnptted 
inability of a civil Court to judge of the due discharge of 
military duties, and by the consideration that no Court would, 
or in fact could, during a period of warfare interfere with *a 
general’s mode of conducting the war, or wilffi any act done by 
him or by soldiers acting under his orders, whence, as it is 
alleged, it follows that acts hona fUk done in the course of 
military operations fall outside the jurisdiction of the ordinary 
Courts, not only during war time, but also after the sestoration 
of peace. ^ To put this doctrine of immunity in wMht appears to 
me to be its most plausible form, the outbreak of wai* is to bo 
regarded as a suspension of the ordinary law of the land, as 
regards, at any rate, officers in command of troops and engaged 
in resisting invaders. On tliis view a general would occupy, 
during th^ conduct of war, a position analogous to that of a judge 
when engaged in the dischailge of his judicial functions, and no 
action or other proceeding in the Courts of Common Law would 
lie against hn officer for acts hona fide done as a part of a 
military operation, just as no action lies against a judge for acts 
done in discharge of his official duties. « 

} Blackbum’fl Charge, Jt. v. £i/re, p. 73, with which should bo read pp. 
69-78, which suggest the reasons why the authors of the Petition of Bight may 
have omitted all reference to martial law in time of war. 

^ Bee for a very able statement of the theory here criticised, II. Erie llichards*^ 
Martitd Law, Tj.Q.K. xviii. p. 183. . ^ 

* See pp. 640, 641, aiUe. 

* See xviii. p. 140. 
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This doctiine of immunity is, however, open, it is submitted, 
to the very strongest objections. Most of tl^ undoubted facts 
on which it ijpsts, 6.g. the right of a general when roasting an 
invasion to usp freely the land or other property of Englishmen, 
are merely applications of the principle that a loyal citizen may 
do fcnj act necessary for the maintenance of the King’s peace, 
and Is^ecially for the defeat of an invading army. But fo^ th<4 
broad inferaQces based on this fact and similar facts there appears 
to exist no suihcieifb ground. 

In support of the doctrine of immunity there can bo produced 
no direct»authority, whilst it appears to be absolutely, incon¬ 
sistent, not onl}^ with the charge of Cockbui n, C.J., in R. v. 
Nelson^ but tUso with the principles or assumptions which are laid > 
down or made in the charge of Blackburn, J., in R. v. Ey^'e. The 
doctrine, further, is really inconsistent with the constant passing 
of Acts of Indemnity with a view to covering deeds done in the 
course of civil war or of rebellion. Nor is it easy to follow the 
liiio uf reagoiiing by w^hich it is assumed that if thfe Courts 
have no power to intorf<jre with the acts of a general or his 
sol<iiers whilstVar is raging, the Courts have no jurisdiction to 
entertain during peace proceedings in respect of acts done by a 
l^eneral and his soldiei-s during a time of war. Here, at anyrate, 
we apparently comd into contradiction with some of the best 
known facts of Idgal history. The Courts, not only of England, 
but also of the United States, have never entertained the least 
doubt of their jurisdietion to inquire into the character of any 
act done during war time which was prima fade a breach of 
law. • 

• (3) The*Doctrine of Political Necesdfy or Erpediency ."^—The 

existence of war or invasion justifies—it is maintained by eminent 
lawyers, whose opinion is entitled to the highest respect—the 
use of what is called martial law to this extent, namely, that, 
c,g* during an invasion, a general, a mayor, a magistrate, or 
indeed any loyal citizen, is legally justified in doi^ any act, 
oven though jninia fade a tort of a crime, as to wmch he can 
pr')vo to the satisfaction of a jury that ho did it for the public 
service in good faith, and for reasonable and pfobable cause. 
This doctrine, which for the sake of convenience I term the 
doetrine of political expediency, manifestly justifies from a legal 
point of view many acts not dictated by immediate necessity. 
The scope thereof may be best understood from an example 
which I give in the words of its ablest and very learned 

advocate. Sir Frederick Pollock:— 

• • 

* Pollock, What ia Jifurtial Law t L.Q.B, xviii. p. 162. 

# * 
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“ An enemy's army has landed in force in the north, and is 
“ marching on V'ork. The peace is kept in London and Bristol, 
*‘and tht^ Courts are not closed. It is known tha^ *ovil-disposod 
“persons have agreed to land at several ports fmp the purpose 
“of joining the enemy, and giving him valuable aid and in- 
“ formation. Bristol is one of the suspected ports. What shall 
“ thp Lord Mayor of Bristol do 1 I submit tha^ it is his "pl^-in 
“ moral duty as a good citizen (putting aside for ^ moment the 
“ question of strict law) to prevent suspected persons from land- 
“ing, or to arrest and detain them if found on shore; to assume 
“control of the railway traffic, and forbid undesirable ^passengers 
“ to proceed northward, and to exercise a strlbt censorship and 
“ inquisitorial jiower over letters and ^legrams. AU these things 
“are in themselves trespasses (except, probably, forbidding an 
“ alien to land); some of them may perhaps be justifiable under 
“ the statutory powers of the Postmaster-General, but summary 
“ restraint by way of prevention must bo justified by a common 
“law power arising from necessity, if at all. Observe that I 
“ say nothing for the present about Jrial or punishment. The 
“ popular (and sometimes official) notion that m^tial law nj^ces- 
“ sarily means trial by court-martial has caused much confusion. 

“ Summary punishment may or may not be necessary. In that 
“respect the Mayor's authority would be like that of the mastel 
“ of a ship. • 

“ Now, if the Lord Mayor of Bristol fails to do these things, 

“ he*will surely find himself in as much trouble as his predecessor 
“ [Mr. Pinney] in the time of the Bristol riots. And I do not 
“ think he will improve his defence by pleading that jthe peace. 
“ was still kept in Bristol, and the Courts were opefif, and ther# 
“ fore he thought he had no power to do anything beyond the 
“ ordinary process of law. Nor yet will he mend matters if he 
“ says that he was waiting for an Or4,er in Council which Wfis 
“never issued, or never came to his knowledge. At best it 
“ will be a topic of slight mitigation." ^ 

The objections to a view«which at bottom diflters essentially 
from what I have termed “ the doctrine of immediate necessity ” 
are these: The theory under consideration rests on little legal 
authority, except the case of It, v. Finney; * but that case, when 
its circumstances are examined, does not justify the inferences 
apparently grounded upon it. The charge against Mr. Pinney 
was in substance that, being the magistrate specially respon¬ 
sible for the maintenance of order in the town of Bristol, he 

* Pillock, W/uU is Mariial L.Q,R. xviiL pp. l{ifb«156. 

» 8St.Tir. (nat,)!!. 
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neglected to take the proper steps to prevent the outbreak 
of a riot, and after the King’s peace had b^n openly violated 
by rioters, *t^e prison broken open, and the Bishops Palace 
and other h^puses burned down, he did not take adequate 
steps to aprest offenders or to restore order. It is im- 
poSl^ible to imagine a case under which there could exist a more 
urgent and sti;}figent necessity for the use of force in the reatora*- 
tion*of ord^r. If the*chgfges brought by the Crown could 
have been made but, Mr. Pinney would have been guilty of 
as parent a neglect of duty as could have been committed 
by any public official placed in a posi^on of high authority. 
That he acted feebly can hardly be doubted; yet, in spite of 
this, he wji«, with the apparent approval of the Judge, held* 
innocent of any crime. The point, however, specially, to be 
noted^ls that, in Piuney’s Case, no question whatever was raised 
as to the possible justification for acts which w’ere prima fame 
tortious, but w'ero done by a magistrate on reasonable grounds 
of public o:spediency, though lying quite outside the scope of his 
ordinary authority. HoTjf, in short, the case of Mr. Pinney, which 
at jnost establishes only^hat a magistrate who fails to make due 
efforts to maintain the peace is guilty of a crime, can be supposed 
to justify the action of the imaginary Mayor of Bristol, who 
because an invasioA is taking place feels it to bo his right or 
his duty to ovd!*ride, in a town where peace prevails, all the 
orcliiiary rules of the common law, many lawyers vdll find it 
difficult to explain. Still harder will they find it to poiiit out 
why a mayor, under the circumstances so graphically described 
by Sir tf’rederick Pollock, should fear that his failure to show 
•despotic ejSergy should expose him to the legal charges brotrght 
agamst*Mr. Pinney. But if Finney’s case does not go far enough 
to sustain the doctrine of political expediency, I know of no 
other case which can be .produced in its support. 

This doctrine, however, is open to the further objection, of 
which its able advocate recognises the force, that iff is inconsistent 
with the existence of Acts of IndJhinity. “ It may,” wuites Sir 
Frederick Pollock, “ be objected that, if the view now propounded 
“ is correct, Acts of Indemnity are supeiiiuous. Bift this is not so. 

An Act iA Indemnity is a measure of prudence and grace. Its 
‘‘dffico is not to justify unlawful acts ex %mt factor but to quiet 
“;^oubts, to provide compeiisation for innocent persons in respect 
“of damage inevitably caused by justifiable acts which would 
“ not have supported a legal claim.” * 

The attempt to i^eet this objection is ingenious, but the 

PoUoek, IV^t is MartiaZ Lam f L.Q. R. *viH. p. 167. 



554 


APPENDIX 

9 


endeavour rests on a very inadequate description of an. Act of 
Indemnity. Such^ statute may no doubt be in part a measure 
of prudence and grace, but it is usually far mqjre than this. 
The Indemnity Acts, whatever their formal language, which for 
a century or so protected Nonconformists from penalties in¬ 
curred year by year through the deliberate breach of the Test 
^d Corporation Acts, the Acts of Indemnity pfjj^sed aftei^ the 
Bebellions of 1715 and of 1745, tj^e Act of Indeipnity passed 
by the Irish Parliament after the Kcbellion 6f 1798 which was 
not wide enough to protect Mr. T. Judkin Fitzgerald^ from 
actions for acts of cruelty done by him in the suppsessioii of 
the Rebellion, the furtlier Act finally passed ifhich apparently 
was wide enough to place him beyon^ the reach of punishment, 
and the Act of the legislature of Jamaica which was successfully 
pleaded by the defendant in Phillips v. Efre^ were, it is sub¬ 
mitted, all of them enactments intended to protect men from 
the consequences of a breach of the law. An Act of Indemnity 
in short is, as is insisted upon throughout this l;^'eatise, the 
legalisation of illegality, and is const]|ntly intended to protect 
from legal penalties men who, though »tihey havd acted in Jbhe 
supposed, or even real discharge of a political duty, have broken 
the law of the land. This is a point on which it is necessary 
to insist strongly, for the determination of the question at issue* 
between the supporters of the “ doctrine of immediate necessity ” 
and the advocates of the “ doctrine of political necessity,” turns 
upon*the answer to the inquiry. What is the true nature of an 
Act of Indemnity 1 If such an Act is essentially the legalisation 
of illegality, the doctrine of political necessity or expediency 
falls, it is submitted, to the ground. * . ** 

Two circumstances give an apparent but merely sipparent 
impressiveness to the doctrine of political expediency. The first 
is the paradox involved in the contention that action on beha^ 
of the State which is morally right may bo legally wrong, and, 
therefore, l^e the proper object of an Act of Indemnity. This 
paradox however is, as already pointed out, apparent only, and 
after all amounts merely to the assertion that a man’s ordinary 
duty is to ked)p within the limits of the law, and that, if he is 
at any moment compelled, on grounds of public interest^ to trans¬ 
gress these limits, he must obtain the condonation of the sovereign 
power, i.e. the King in Parliament. The second is the current' 
idea that, at a great crisis, you cannot have too much energy. 
But this notion is a popular delusion. The fussy activity of a 
hundred mayenns playing the part of public-spirited despots 

' Wright y. FUzgeraZdy 27-St. Tr. 769; Lecky, HiMory in 

SigTUeenth Otnturpf vUl. pp. 22-27. 
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would increase tenfold the miseries and the dangers imposed 
upon the country by an invasion. ^ 


NOTE XI 


CONSTfirUTION OP THE TRIBUNAL DE3 CONFLJTS^ 

•# • * 

• 

The Conflict Court consists of the following persons:— 

I. fA. president, the Minister of Justice {Garde des sceaux).^ 
He rarely attends, though he may attend*, preside, and vote. 

II. Eight elected judges, namely :— 

(a) TEre*o judges of t^e Court of Cassation {Conseillers A la 
Cour ^ passaiurn) elected for three years by their colleagues, Le, 
by the judges of the Court of Cassation. 

{b) Three members of the Council of State {Cunseill&rs dHUat 
en service ordinaire) ^ elected for three years by their colleagues 
(i.e. by Conseillers d’etat en service ordinaire). 

(c) Two other per^onS elected by the foregoing six judges of 
thS Conflict Court, enumerated under heads («) and (&). 

These two other persons ought in strictness to bo elected 
• neither from the judges of the Court of Cassation nor from the 
members of the JDouncil of State, but they are in general elected 
one from the Court of Cassation, the other from the Council 
of State. 

These eight persons, who are re-eligible and usually re-electcd, 
or, if we include the Minister of Justice, these nine persons, 
♦constitute 4he judges of the Conflict Court. 

Thep there are two substitutes (suppleants) elected by the 
judges coming under the heads (a) and (6) who act only when 
one of the judges of the Conflict Court cannot act. 

* There are further two so-called Commissioners of the Govern¬ 
ment (Conimissaires du Gouvemement) * appointed, for a j’'oar by 

See Berthflemy, Traiti itlSmentaire de"i>roU Administraiif (XAIol ed.), pp. 880, 
88? ; Chsirdoi], L'A dmiidstraiion de la France, p. 411. 

^ A Vice-Presideut, who gcuerally presides, is elected by aptl from the eight 
elected judges of the Conflict Court. 

^ Consolers dStod en service ordinaire are permanent members of the Council 
of State. They are contrasted with Cmmillers en service extreuyrdinaire, who 
are temporary members of the Council, for the discharge of some special duty. 
See Berth61emy, p. 128. 

* The name may be misleading. These commissioners are, it is said, absolutely 
free from pressure by the Government. They are representatives of the law, they 
are not strictly judges, the opinions which they express often disf^ee with the 
opinion of the^representatige of the Government, viz. the prefect, who has nnsed 
the conflict, has brought before the Court the question whether a judicial 
'.sourt has exceeded its jurisdiction by dealing with a question of admiuUtrative law. 
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the President of the iRepublic; the one for a year from the 
Masters of Requests {MaUres des requ^tes\ who b^ong to the 
Council di State, ^e other from the class of publip ^prosecutors, 
belonging to the Court of Cassation (avocats g&airavx b> la Cour 
Cassation). 


NOTE XII • 

ft. 

PROCEEDINGS AGAINST THE CROWN ^ 

Technically it is impossible under English faw to*bring an 
action against the Crown, and this qnpossibility i^ eften said 
to be based on the principle that the Crown can do no wrong. 
Honce well-informed foreign critics, and perhaps some English¬ 
men also, often think that there is in reality no remedy against 
the Crown, or in other words, against the Government, for 
injuries done to individuals by either, ^ 

(1) The breach of a contract made^with the Crown, or with 

a Government department, or ^ , 

(2) A wrong committed by the Crown, or rather by its 
servants. 

This idea is however in substance erroneous. * 

As to Breach of Contract 

Eor the breach of a contract made with a Government depart¬ 
ment on behalf of the Crown a Petition of Right will ii^ general 
lie, which though in form a petition, and requiring fhe sanction^ 
of the Attorney-General (which is never refused), is in. reality 
an action. 

Many Government departments, further, such for instance as 
the Commissioners of Works, who have the general charge of 
public buildings, are corporate bodies, and can be sued as such. 

Contract made with Government departments or their 
representatives are made on the express or implied terms of 
payment out of monies to be provided by Parliament, but the 
risk of Parliament not providing the money is not one which 
any contractor takes into consideration. • 

As to Wrongs 

Neither an action nor a Petition of l^ght lies against the 
Crown for a wrong committed by its servftnts. • 

The remedy open to a person injured by a ser^nt of the 
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Crown in tho course of his s^orvioe is an action against the 
person who j¥is actually done or taken part ig doing tho wrong¬ 
ful act whicli caused damage. But, speaking geilhrally, no 
injustice resi:\]ts from this, for the Crown, i.e. the Government, 
usually pay^ damages awarded against a servant of the State for 
a ■vrt’ong done in the course of his service. Actions, for instance, 
hav^ been constantly brought against officers of the Royal ^avy 
for damag^^done by coUisions with other ships caused by tho 
negligence of such* officers. The damage recovered against tho 
officer^is almost invariably paid by the Admiralty. 

It would be an amendment of the law to enact that a 
Petition of Right should lie against * the Crown for torts 
committed by the servants of the Crown in tho course of their 
service. But the technical immunity of the Crown in respect 
of such torts is not a subject of public complaint, and in practice 
works little, if any, injustice. 

It should be further remembered that much business which 
111 foreign jBountries is carried on by persons who are servants 
of tho State is in Englajid transacted by corporate bodies, e.g. 
railway compflnies, municipal corporations, and the like, which 
are legally fully responsible for the contracts made on their 
behalf or wrongs committed by their officials or servants in 
the course of their Service.^ 


NOTE XIII 

rARLTAMENT ACT, 1911 
LI & 2 Geo. 5. Oh. 13.] 

An Act to make prtjvision with respect to tho powers of the 
^ouse of Lords in relation to those of tho House of Commons, 
and to limit the duration of Parliament. « 

^ [18th August, 1911.] 

Whei*eas it is expedient that provision shoul^ be made fur 
regulating the relations between the two Houses of Parliament: 

^And whereas it is intended to substitute for tho House of 
Lords as it at present exists a Second Chamber constituted on 
a popular instead of hereditary basis, but such substitution 
cannot be immediately brought into operation : 

And whereas provision will require hereafter to be made by 
Parliament in a measure effecting such substitution for limiting 

**See Lowell, TM Oowrrmewt qf Rngland, U. pp. 4d0*4d4. 
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and defining the powers of the new Second Chamber, but it is 
expedient to mak^ such provision as in this Ack ^appears for 
restricting the existing powers of the House of Lor^s : 

Be it therefore enacted by the King’s mqpt Excellent 
Majesty, by and with the advice and consent o| the Lords 
Spiritual and Temporal, and Commons, in this present faflia- 
ipeu4 assembled, and by the authority of the sannsit as follows ;— 

1. —(1) If a Money Bill, having been passed by*tho lk>iiso 
of Commons, and sent up to the House of Lords at least one 
month before the end of the session, is not passed by the JEEouse 
of Lords without amendment within one month aftoF it is so 
sent up to that Hop^e, the Bill shall, unlef^S the House of 
Commons direct to the contrary, be |iresented to Hi* Majesty 
and become an Act of Parliament on the Koyal Assent being 
signified, notwithstanding that the House of Lords hate not 
consented to the Bill. 

(2) A Money Bill means a Public Bill which in the opinion 

of the Speaker of the House of Commons contains only provisions 
dealing with all or any of the following subjects, namely, the 
imposition, repeal, remission, alteration, orvegulatidn of taxation; 
the imposition for the payment of debt or other financial purposes 
of charges on the Consolidated Fund, or on money provided by^ 
Parliament, or the variation or repeal of "'any such charges; 
supply; the appropriation, receipt, custody, ifeue or audit of 
accounts of public money; the raising or guarantee of any loan 
or thS repayment thereof ; or subordinate matters incidental to 
those subjects or any of them. In this subsection the expres¬ 
sions “ taxation,” “ public money,” and “ loan ” respectively do 
not include any taxation, money, or loan raiseef by local*' 
authorities or bodies for local purposes. • 

(3) There shall be endorsed on every Money Bill when it 
is sent up to the House of Lords and when it is presented ta 
His Majesty for assent the certificate of the Speaker of the 
Hotise of (^ommons signed by him that it is a Money Bill. 
Before giving his certificat9, the Speaker shall consult, if 
practicable, two members to be appointed from the Chairmen’s 
Panel at l^e beginning of each Session by the Committee of 
Selection. 

2. —(1) Xf any Public Bill (other than a Money Bill or* a 
Bill conteinihg any provision to extend the maximum duration 
of Parliament beyond five years) is passed by the House of 
Commons in three successive sessions (whether of the same 
Parliament or not), and, having sent ujp to the House of 
Lords at least one month before the end of the*^ssion, is 
rejected by the House of Lords in each o4 those sessions, that 
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Bill shall, on its rejection for the third time by the House of 
Lords, unles^*the House of Commons direct ^ the contrary, be 
presented to His Majesty and become an Act of Parlijbient on 
the Royal As^nt being signified thereto, notwithstanding that 
the House oi^ Lords have not consented to the Bill: Provided 
that*thjs provision shall not take effect unless two years have 
elapso(^ betwcoif the date of the second reading in the firs^ of« 
those*sessioika of the Billdn the House of Commons and the date 
on which it passes the House of Commons in the third of those 
session^. 

(2) When a Bill is presented to His ^Majesty for assent in 
pursuance of tlife provisions of this section, there shall bo 
endorsed on *he Bill the certificate of the Speaker of the House 
of Commons signed by him that the provisions of this section 
have bfien duly complied wdth. 

(3) A Bill shall be deemed to be rejected by the House of 

Lords if it is not passed by the House of Lords either without 
aiiiendment^r with such amendments only as may be agreed to 
by both Houses. * 

A Bill lhall be deemed to be the same Bill «as a former 
Bill sent up to the House of Lords in the preceding session if, 
jvhen it is sent up to the House of Lords, it is identical with the 
former Bill or contafns only such alterations as are certified by 
the Speaker of tHh House of Commons to be necessary owing to 
the time which has elapsed since the date of the former Bill, or 
to represent any amendments which have been made by* the 
House of Lords in the former Bill in the preceding session, and 
any amendments which are certified by the Speaker to have 
15)een made*by the House of Lords in the third session and 
agreed io by the House of Commons shall be inserted in the 
Bill as presented for Royal Assent in pursuance of this section: 

• Provided that the House of Commons may, if they think fit, 
on the passage of such a Bill through the House in the second 
or third session, suggest any further amendmei^ without 
insei'ting the amendments in the Bill, and any such suggested 
amendments shall be considered by the House of Lords, and, if 
agreed to by that House, shall be treated as ameifdments made 
by the House of Lords and agreed to by the House of Commons \ 
buf the exercise of this power by the House of Co^punons shall 
not affect the operation of this section in the event of the Bill 
being rejected by the House of Lords. 

3. Any certificate of the Speaker of the House of Commons 
given under^this Act shall be conclusive for all purposes, and 
shall not b^ ‘questioned in any court of law. 

4. —(1) In every Jlill presented to His Majesty under the 
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preceding provisions of this Act, the words of enactment shall 

bo as follows, that is to say :— « 

m * • 

“ Be it enacted by the King’s most Excellent Majesfjr, by and with 

the advice and consent of the Commons in this present Parliament 
assembled, in accordance with the provisions of the Farbament Act, 
1911, and by authority of the same, as follows.” , * 

(S) Any alteration of a Bill nocesss^y to give e^ect this 
section shall )iot be deemed bo be an amendment of the Bill. 

5. In this Act the expression “ Public Bill ” does not include 

any Bill for confirming a Provisional Order. «. ' 

6. Nothing in this Act shall diminish or qualify the existing 
rights and privileges of the House of Commons. ^ , 

7. Five years shall be substitute<f for seven years as the 
time fixed for the maximum duration of Parliament undar the 
Septennial Act, 1715. 

8. This Act may bo cited as the Parliament Act, 1911. 
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States, 170, 171 Jioite, 172; posi¬ 
tion of officials under, 189; as 
the foundation of the English 
Constitution, 193; and the 
Habeas Corpus Act, 212, 215, 218, 
^ 219, 22!t; ^and the Press, 246; 
ftnd the right of public meeting, 
271, 27€, 274 note; and Courts- 
martial, 298 ; and military law, 
303, 644-647; and State matters 
•in France, 335, 369-361 f and 
DroU Administrat-iff 347, 396, 
399; English Crown servants as 
subject to, 391, 392; and Parlia¬ 
ment, 406 and note 
Courts, Federal, 148 
Courts of Australia, as interpreters 
of the Constitution of the Com¬ 
monwealth, 531 

Counts of India, the, and the Acts of 
the Legislative Council, 96, 97; 

S ower of, as to Acts passed by the 
ouncil, 98 

Courts of Justico, Blaokatone’s 
statement as to Royal power in 
connection Miith, 9 • 

Courts-martial, and the Civil Courts, 
208, 303, m 


Crisis of TAberalistn, The, xci »ofe a 
Criticism, fair apd libellous, 238 
Crown, the, •power veto in 
Dominion affairs, xxx; moral 
influence of, ci; theory of the 
prerogative of 1786, 9 note ; 

unreality of oxproasious In connec¬ 
tion with, 11; and responsibility 
of Ministers, 24; law regul^tin^ 
the descent of, 27; the descent 
of, fixed under the Act of Settle¬ 
ment, 41; legislation by pro¬ 
clamations under, 48; in relation 
to proclamations, 51; sanction of, 
toColoJiial ActiS, 100; and the right 
ef Veto, 110 and note ; horetlitary 
revenue of, 308 ; responsibility of 
Ministers as to Acts of, 321 ; pre¬ 
rogative of, as anterior to tho 
power of tho Houso of Commons, 
421; position of, in case of a 
conflict between the Lords and 
the Commons, 427; tho jwrsonal 
influence of, uncertain, 467; 
tho survival of the prerogatives of, 
459; Bagehot on powers legally*' 
exorcised by, 463; proceedings 
against the. Appendix, Note XIl., 
666-567 

Crown servants in England, powers 
of, 382 

Davis, American Constitutions, 173 
note • 

De Berry, Duchesse, and her at- 
l<empt to raise civil war in La 
Vendee, 349 
Do BlosseviUe, 326 
Decentralisation par service, xlvi ; 

as affecting tho Post Otfioo, xlvi 
D’Eon, tho Chevalier, 187 
]3o Lolme on tho limit of English 
Parliamentary power, 41, 83 
Declaration of the Rights of Man, 
freedom of disenasi^ and liberty 
^f the press under.^34 * 
“Declaration of tho State of Siege,** 
tho, 283 ; French law as to, 288: 
under the Republic of France, 289 
Dentists Act, the, 141 
Despotism, instances of, 188 and 
note 

Discussion, tho Bight to Freedom of, 
234 ; under foreign constitutions, 
231; under Eughsh law, 236, 242 
and note 

Dissolution of Parliament, the rules 
as to, 428; of 1784 and 1834,429 ; 
right of, in relation to Parliament¬ 
ary sovereignty, 433, j the right 
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\> of, as the right of appeal to the 
people, 434, 462 

Documents, Public*, ivioessary signa¬ 
tures td^' 322 

Dodd, Dr., execution of, 469 

** Dominions,” meaning of term, 
xxiv, XXV; each a s^-goveming 
colony, xxiv; and Acte of Im¬ 
perial Parliament, xxix; and 

* treaties, xxix; and war, xxix; 
powers to legislate, xxix ; extent 
of indopeiidenco, xxx; right to 
raise military and naval forces, 
xxx; right of appeal, xxxi; 
confei'cnccs with the Mother 
Country a moral right, xxxi; 
relations of England and the, in 
1884 and 1914, xxxii; and Eng¬ 
land in early Victorian ora, xxxii, 
xxxiii; willingness to share cost 
of defence of the Empire, xxxvi 

Droit Administratifi compared with 
present official law of England, 
xliii; critical examination of, 
xlvi; contrasted with the Buie 
of Law, 324 ; the term, 32A ; 
ToequeviUe on, 326, 327 and note, 
362, 363 Twle; definition of, 328; 
position of officials and others 
under, 329, 337-344, 349-352, 364, 
380 ; fundamental ideas perma¬ 
nent, 329 ; historical develop¬ 
ment, 330 ; leading principles, 
332 ; Vivien on, 332 note ; char¬ 
acteristics, 334 ; foundations laid 
by Napoleon, 336-337 ; conflicts 
of juri^iction, 339 ; protection of 
officials, 341, 342, 349 ; the Coun¬ 
cil of State under Narmleon, 344 ; 
during the Monarchical periocl 
a830-1870), 346 ; and the Third 
^public, 355; decisions of the 
Council of State become judg¬ 
ments, 360 ; creation of independ¬ 
ent Confliot-crart, 360 ; evolution 
of, 362-364^’ 371 ; commrison be¬ 
tween, and the Buie of Law, 36 &; 
not Opposed to EngUsh ideas 
current in ^the rixteenth and 
seventeenth centuries, 364 ; ** case- 
law ” or “ judge-made law,” 369, 
378 ; the ConaeU ^Stai a real 
tribunal of, 372 ; felt by French¬ 
men to be beneficial, 377; de¬ 
velopment of, between 1800 and 
1908, 379; not to be identified 
with any part of the law of Eng¬ 
land, 380; not the law of the 
Civil Service, 380,381 ; compared 
irith the law of Equity, 381 : 


rests upon ideas iforeign to English 
law, 383; hot in zeali^ intro¬ 
duced into the lf«pr of En^and, 
383; no foothold Jn England 386; 
its merits, 389, 393; its defects, 
389, 396 

Dubs, Dr., on the ^wiss Federal 
Court, 166 • 

Duguit, Traiti de Droit Vdha^tfti~ 
tionnel, xlv note*L, xlvi note 3, 263; 
Marfj.el de Droit IH>blie FAttifais, 
60 note, 119 note ; on the position 
of officials under Droit Adminis- 
iratif, 399 note ^ • 

Edward VI., r^]^al of the Statute 
of Proclamations in the reign of, 
49 ^ *' * 

Electorate, the true sovereign power, 
xlix; power of the, Iv f as the 
political power of the State, 423, 
424; in relation to dissolution of 
Parliament, 428 

Electors, x>osition of, ^ the United 
States, 28; Parliamentary, posi- 
tioc of, 57 ; th^ Courts and, 71; 
powCr«^of, politically, 73 f 
Elizabeth, Queen, xcii 
Ellenborough in England, 244 
Empire, Bijtish, benefits oonferred 
by, XXXV ; citizenship of British 
subjects throaghout, xxviii, xxxvi, 
xxxvii, Ixxxi note 1, Ixxxv, xoi 
note 1; secures peace to Britain 
and the colonics, Ixxx ; and cost 
of Imperial defence, Ixxx; pride 
in, Ixxxi 

England, the King of, Bhfokstone on 
the power of, 7, 9 • ^ 

England, ToequeviUe on the respect 
for law in, as compared with 
Switzerland in 1836, 180; the 
Press laws of, 236, 243, 247, 248; 
law of, as to right of public meet¬ 
ing. 266 

English Cabinet, the, 8 
English Coneiitution, Ixiz note 1, 
civ note 1, cii 

English Constitution, the, Biurke and 
Hallam on the study of, 1; mst 
views and ideas of, fi; modem 
view and study of, 3; difficulties 
connected with the study of, 4, 
6; Faley quoted, on aotmd state 
and theo^ of government, 9 note ; 
ToequeviUe on, 21,84; unwritten 
character of, 86; ideas of the 
Boyal ^rorogativu in the seven¬ 
teenth omtury, 3w 
En^ish Constitutional law, 6; Mtms. 
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Boutmy’s division of, 6 nolt \ 
sourced of work int 6; as treated 
by Blaokstqpo, 7, 141 
English Parliament, the, oharaoter- 
istio of, 402,*403 note; the ap> 
pointmont ofathe Prime Minister, 
404 , 

Engjish Prime Minister, as head of 
the English Cabinet, 8, 404 
Enlistment, power of the Civil 
Codrts as eca 303, 304 and notes ; 
the Foreign Act, 408 
Equity, the law of, in England, 376, 
378 ;• oompared with Droit Ad- 
miniHraMJ, 381 

Eamys in Juriap^iMence and Ethics, 
PoUock, 38 note 

Strides de* Droit Constituthnnel, 
Mons. Boutmy, 6 note 
Executiwo, distinction between a 
parliamentary and a non^parlia- 
mentary. Appendix, Note III., 
480-488 

£::trr.dition Acts, foreign criminals 
under, 22b and note; powers 
under, 408 • 

Eyna, Governor? and thm damaioa 
rebellion, 1866, 233, 542 note 

•Factory legislation in England, 381 
Featherstone Commisfiion, B>eport 
of, 284 note, an^Apper^ix, Note 
VI., 612-616 

Federal Assemblies, the Swiss, 57 
Federal Constitution, legislature 
under. 145, 147, 165 
Federal government, leading charac- 
teristiCR Ixxv; requirements 
^ > for success, Ixxv; in the United 
Stat^ Ixxvi; in Switzerland, 
Ixxvi ; what it means, Ixxix; in 
rdiatiott to Imperial Federation, 
^ Ixxx; characteristics of, dn rela¬ 
tion to Home Rule all round, 

* Ixxxvii; instances of, 134 aims 
of, 136; necessary conditions to 
the formation of, 136 and iwtes 
Fedend States, division of Powers 
m. Appendix, Note II., 476-480 
Federalism, Ixxiii i and nationalism, 
Ixxvi; •a weak form of govern- 
<nent, Ixxvii; inoompatime with 
English ideas, Ixxvi ii; divides 
allegiance, Ixxviii; not to be 
confound^ with nationalism, 
Ixxix; the dream of many 
Englishmen, Ixxx; objections to 
the creed of, Ixxxi; a peril to 
the BritiBh*Empire, Ixxxii; difiEL- 
(Hilties At the United States, 


Ixxxii; its effect if applied ke 
India, Ixxxiii, Ixxxv; wmt would 
become of ^oold Imperial Parlia¬ 
ment, Ixxxiv; new preiitige gained 
by, Ixxxvii; of United Kingdom 
and divided aliogmnee, xo ; foreign 
to English constitutionalism, xo ; 
would affoot loyalty of colonies, 
xci no^s 1; and Parliamentary 
sovereignty, 134 and note ; Ewis^ 
135 and Appendix, Note 

VIIL, 466-467 ; the foundations 
of, 136; the sentiment of, 137 ; 
the aim of, 139; of the ITnited 
States, 139 the loading charao- 
teristiefi of, 140; in relation to 
Constitution, 140; sovereignty 
under, 144; distribution of 
powers under, 147; limitations 
under, 148 and note, 149 ; in com¬ 
parison with Unitarian govern¬ 
ment, 151 and note ; the Law 
Courts under, 152; the meaning 
of, 153 ; individual character of 
Swiss, 164; in comparison with 
Parliamentary sovereignty, 167; 
weakness of Swiss, 167 and note, 
176; and Conservatism, 169; tho 
legal spirit of, 170; success of, 
in the United States, 176; Aus¬ 
tralian, Appendix, Note IX., 
629-637 ; distinction between Can¬ 
adian and Australian, 637 
Field, J., on the right of public 
meeting, 271 ^ 

Firth, CromroelVa Army, 293 note 
** Flexible ’* Constitutions, the Eng^ 
lish, an example of, 122, 123 note 
Foreign Enlistment Act, powers of 
tho Ministry under, 408 
Foreign Legislatures, non-sovereign, 
117 

Fox, support of Parliamentary sove¬ 
reignty by, 430 

France, Constitution of, in compari¬ 
son with the Ei^lich, 4 ^ Tooque- 
• villo on the constitution of, 118; 
the Republio of 1848, 120; the 
authority of tho present Republio, 
120; the Coup rlSkU of 1861, 
126, 485 { the Revolutionary 
constitutions of, 129; the existing 
constitution of, 129; the Courts 
of, in relation to the Natimwl 
Assembly, 153; lawlessness in 
past administrations, 187 and 
note; the Press law of, 248 note ; 
literature under the ilneten B£- 
yhne, 261; under the Revolution, 
262; under the First Em^re and 
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the Republic, 252, 264 wo/e ; the 
law of, as to the ** Declaration of 
the Stcf^e of Sie^',” 287, 288 ; 
Droit Administrate in, 324 et seq.; 
the “ Separation of powers,” 333 ; 
limit of jurisdiction of law courts, 
335; judicial and administrative 
courts constituted by Napoleon, 
335, 336 and note; acts of State, 
^ 34?, 386; officials under Art. 75 
of Constitution of Year VIII., 
343, 361; Tribunal des Confiils, 
369, Appendix, Note XI., 656- 
667 ; the Conseil d'etat, 371, 372 ; 
the National Assembly, <405, 480, 
487 ; Directorial Constitution of, 
486, 486 ; President of Republic, 
election and jx»wer of, 480, 487; 
in relation to National Assembly, 
487 

Frederick the Groat, 80 
Free Traders, Ixxi 
Freeman, E. A., 6, 16; Growth of 
the English Constitution by, 12; 
quoted on constitutional under¬ 
standings, 414; on appeal to 
precedent, 18 

French in Canada, their loyalty, 
Ixxix 

French Constitutions, Rigidity of, 
Appendix, Note 1., 469-470 
French National Assembly of 1871, 
70 

French Republic, the, officials under 
Art. 76, Year VIII., 343, 361 
Fundamental laws and constitu¬ 
tional laws, 85, 141 and note 

Gargon, Code Penal, 343 note 
Gardiner, Mr., 16; on Bacon’s writ 
De non procedendo Rege incon-mlto, 
367 

Georgo II., 469 

George III., 1, 2, 9; public expenses 
as charged in 4hc reign of, 312; 
dissolution St Parliament by, as ^ 
constitutional act, 429; view of 
Parliamentary sovereignty, 431 ; 
exercise of personal will in matters 
of policy, 468 

George V. and creation of peers, lii 
German Emperor, real liead of ex¬ 
ecutive, 483; independent action 
of, 485 

German Empire, the. Constitution 
of, 143 note, 144 note, 429; an 
example of federal government, 
134 ; executive of, 482, 483 
Cdadstone, Mr., xlix, 1 note 1 
Oneist, 83 ' 


Goldsmith’s Citizen of the .World, 2 
note 

Gordon Riots, the, if80, 286 
Governance of England, The, Iv note 

I, xci note 2 * 

Govemnieht, position of publishers 
of libel on, 239 ; in<trelation t^ the 
Pres.s, 243 ; and the right qjl public 
meeting, 277 • 

Government of England, Iv xci 

note c »io^ 1 **' 

Government of Ireland Act and 
Home Rule, Ixxxvii note 1 
Grant, General, third fandCidatare * 
of, as Preside^jt, 28 
Grattan’s Constitirtioii, 482 
Great^teform Act, xjt « 

Gregoire quoted, 360 note 
Grenville, Lord, action of, in oppo.si- 
tion to Parliament, 1811,*317 
Growth of the English Constitution, 
Freeman, in relation to constitu¬ 
tional law, 12; quoted, 17 
“Guaranteed” rights^-of the Swiss 
Constitution, 

Guillotine, the, li * 

we ( 

Habeas Corpus Act-s, the, 27, 19.3, 
196; suspension of, in comparison 
with foieign “ suspension of con-* ^ 
stitutional guarantees,” 197, 200; 
the Writ of, 209 ; the issue of the 
Writ of, 211; i)ower of the Courts 
as to, 212; the Acts of Charles 

II. and George IJL, 212; rights 
of the individual under, 213; 
provisions of, 214, ^16; the 
authority of the jedges undei^. 
Writ of, 218 ; case of aliens under, 
220, the suspension of, *224 and 
note ; charge of High Treason 
under, 226 and wo/e; the Suspen¬ 
sion Act, as an Annual Act, 226^ 
the Ministry and, 226; and Act 
of Indemnity, 228, 232 ; position 
of ofiicial under, 229; arrest 
under, 229 

HaUam, Middle Ages, 2 note 
Ha-llam, on the prosperity of Eng¬ 
land traceable to its laws, 1, 3, 6, 

12; on the Septcnnial^Act, 43 
HamUion, opinions of, in relation^to 
the constitutional articles of the 
United States, 16 
Hastings, Warren, 439 
Hauriou, on the xK>sitiott of officials 
under Droit Adminisiraiif, 400 and 
note r %. 

Hearn, Professor, 6; Qfuemment of 
England ^y, referred to, 18, 26, 
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427 no/e; as a political theorist, 
19 

Henry VIII.,* tho Stotnfce of Pro¬ 
clamations in the reign of, 48 
High Treason, char§OB of, under the 
Habeas Corpus Acts, 226 and note ; 
under the (jloercion Act (Irtdand), 
18^81^ 227 

Historians comn^d with lawyers, 
16^'^ 

Hobson, J. if.? The Crisis o^Liheral- 
ism, sci note 2 

Holland’s Jurisprudence, 22 note 
, Homo •Rujp, what has stimulated 
interest in, Ixx^vii; why not a 
benefit if a;^iicd all round, 
Ixxxviii ^ 

Homo Rule Bill, history of, xxii; 

as viewed by the electors, liii 
House Commons, the, its jiowcrs, 
XX. xxii ; jealousy of jiKlieial 
interference, xxxix ; and obstruc¬ 
tion, li; and freedom of discus- 
sif>n, Ivi ; ^?ot a debating society, 
Ixix; parties in, Ixxi ; Burke 
on, 82; powoys of, in relaftoii to 
t#ie Ministry, 152, 429;* and the 
Licensing Act, 257 ; in I'clation 
to the Bouse of Lords, 454 
?Housc of Lords, its poiifev.s, xx, xxi, 
xxii notes 1, 2, xxiv ; and Money 
Bills, XX : A'cto of^ xx ; legislation 
delayed by, xx, xxi; in relation 
to the House of (.’ommons, 427, 
45^1; instaueos of opposition to 
the Commons, 454, 455 
How Fra-fj^ is Governed, xliv note 3 
^Jlimie oil Soanvreign power, 75 
Humphreys, Proportional Jtepre- 
sentati^, Ixvi note 2 


Immigrants Restriction AcL 1907 
• (Transvaal), 116 note • 
Impeachment, 438; disuse of, 450 
Imperial Government, the, right of, 
to veto Colonial Bills, 113 ; action 
of, toward the Colonies, 115 
Imperial Parliament, and solf-gov- 
eming colonies, xxv; and taxes, 
xxvi; advantages of powers of 
legislatidh by, xxvii; relation of, 
(!b self-governing colonies in 1884, 
xxvii; in 1914, xxix; and Isle 
of Man, xxvii nolei and New 
Zealand, xxvii 

Imperialism, growth of, in colonies, 
xxxiv ; dcmiition of Wm, xxxiv ; 
advantages af, xxxvi; clisappoiiit- 
monts in (^nnection witli, xxxvii 
Imperialists, what tho;^ aim at. 
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Ixxxii ; what they ought to 
in view, Ixiuiy 

Income Tax, ftie. Act as Jo, annual, 
311 

Indemnity, Acts of, objects of, 47, 
547-549, 553, 554 ; an instance of 
Parliamentary power, 5l, and the 
Habeas Corpus Suspension Act, 
228, 230, 231; officials under the 
Act of 1801, 232 ; the Ministry 
under Act of, 408 
India, British, the Legislative Coun¬ 
cil subordinate to the British 
Parliament, 96; the Acts of the 
Coiincii and the Courts' of India, 
96, 97, 98 

Inland Revenue Office, the daily 
routine of, a.s to receipts, 312 
International Jaw, Acts of Parlia¬ 
ment and, 59 

Ireland, and the Act of Union relat¬ 
ing to the United Church, 03 ; the 
Coercion Act of 1881, 227; the 
Prevention of Crime Act, 1882, 
227 

Irish Church Act, 1869, the, 64, 170 
Irish Parliament of 1782, an ad¬ 
mittedly sovereign legislature, 
482 ; power of English ministry 
over executive, 482 

.lackson. President, 173 
Jamaica, the rebellion of, 1866, 233 
James II. as an instance of ths limit 
of sovereign power, 76 
Jenks’s Government of Victoria, 100- 
note 

Jenkyns, Sir IL, British Buie and 
Jurisdiction beyond the Seas, 51 
note, 100 note 
Johnson, Dr., Ixxxix 
Judge, primary duty of, xxxix 
“ Judge-madb law,” 369, 370 
Judges, English, in relation to the 
Imperial Parliaitie^, 152; Pel¬ 
agian and French, 163 * of the 
United States in relation to the 
Constitution, 164, 155, 174; and 
the Writ of Habkts Corpus, 218; 
position of, in the seventeenth 
century, 223, 224 note ; instance 
of the power of, in the case of 
Wolfe Tone, 289, 290 ; salaries of, 
under George III., 312 ; position 
of, in France, as to matters of tlxe 
State, 335 ; in relation to English 
Acts of Parliament, 403 ; in rela¬ 
tion to the Houses of Parliament, 
406; and Parliamentary laws, 
409 
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dees and Courts, public distrust 
o£ xl; and Trade Umous, xl 

• t 

Kanearoo^tbe, li 

Keitn, Besponsibh Cfotfemmmt in the 
Dominiana, xxix note 2, xxx notes 
1, 3 ; on South African Union, 480 
Kenny, Outlines of Criminal Law^ 
279 Tiote 

,Ken^ Corntnentaries of, on the Con¬ 
stitution of the United States, 
4; lines of work, 6 
King, the, 8; loyalty to and im¬ 
perial position of, xxxt, xci note 
1, ci; veto of, xxii note 1 ; the 
recognised representatito of the 
whole Empire, li; Blackstonc on 
the authority of, 7, 9 ; ordinancoa 
and proclamations of, 48; and 
tho ministry, 422, 483; the {ler- 
sonal will and influence of, 458,459 
“ King in Parliament,” the, 37, 424 
King’s speech, 1 note 2 
Kit^ener, Lord, declaration on 
takmg oflice, Ivii note 1 

Landesgemeinden of Uri, tlic, 14 
Law, the Rule of, xxxvii; decline 
in reverence for, xxxviii 
Iaw as the basis of English civilisa¬ 
tion, 18 

Law, constitutional, 21; rules of, 
23; an unconstitutional,” mean¬ 
ing of. Appendix, Note VII., 516 
Law Sft tho Constitution, position of 
•a Ministry in regard to, 30; the 
three principles of, 34; and Con¬ 
ventions of tho Constitution, 413 
liaw Courts, authority of, diminished 
by recent Acts, xxxviii; and 
civil servants, xlviii; and tho 
TOwors of the Premier, 20; and 
Acts of Parliament, 38 
Law of the Press, Fishepand Strahan, 
236 note 

Lawlessness, xli«; new doctrine as 
to, xli^; English clergy and, xli; 
passive resisters and, xli; edh- 
soientious objectors, xli; miUtant 
suffragettes and, xli; expiation 
of zeal for, xli; democratic senti¬ 
ment and, xlii 

Laws, and contracts, 2l; constitu¬ 
tional and fundamental, 86; 
fundamental, 141 and note 
Lawyers, in comparison with his¬ 
torians, 16; and the rules of 
constitutional law, 30 
Lee, General, Ixxix 
Legal authority liable to prosecution 
in cases'of excess, 33 


Legal constitutionalists in, contrast 
with constitutional historians, 15 
Legal rules of constitutional law, 
30; the Peers ^and Commons 
imder, 30-31 • 

Legal sovereignty, Itmit of, 76; and 
political sovereignty, the distinc¬ 
tion between, 425 • 

Legalism, Federalism as, 170 * 
Legislation, what fit must aim at, 
lx; ftidioial, and the suprlmacy 
of ParlianfCnt, 58; safe^arc^ 
against unconstitutional, 126 
Legislative authority, of Parliament, 
48, 67, 68; in France,^ and note ^ 
Legislative hodidk,«limited power of, 
in the United Btates,^132 
Legislatures, Foreign lion-sovereign, 
117 

Letter to the Sheriffs of Bristol, xxiii 
note 1 

Libel, the law of, 236 and note; posi¬ 
tion of individuals under, 236-239; 
as to Governments^ 239; blas¬ 
phemy under, 240; in England, 
241s; under the Belgian Constitu- 
tion,<«3i3 • t 

Liberty of individuals, in England, 
193, 106; in Belgium, 193, 106 
Liberty of Press, foreign andb 
English i o^a as to, 235; the law > 
of libel, 236|' 247; control of, 
under French Govemmonts, 251 
LiceiiSing Act, the, of the Press, 267, 
reasons for the discontinuance of, 
267, 264 

Limitations on right of Public 
Meeting, 273; real^ limitations 
on individual freedom, 276 • ** 

Limitations on sovereimt^bof Parlia¬ 
ment, alleged, 68, 59 note, 68; in 
the Colonics, 64; Todd on, 66 and 
nofet actual, 60,74; external, % 
75, 79; internal, 77, 79; Leime 
Stephen on, 78 

Limitations under Federalism, 147, 
149 

Literature, in England and France, 
249, 2^; penalties connected 
with the production of forbidden 
works, 250; under 4he Ancien 
Bigime, 261 and note; undexvthe 
Bopublio of 1848,253; license and 
punishment under the Star Cham- 
1^, 256 

Local and Private Acts, 47 
Louis XIV., an instance of the limit 
of sove^ign power, 76, 78 
Louis XV., 187 
Louis XVI., 187 ♦ 
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Louis Philippe, the Constitutional 
monarchy of, 118, 125, 347 
Louis Napoletn, 80, 125, 485 
Low, The Governance ■ of Englandt 
Iv note 1, xci note 2 
Lowell, PvMic Opinion and Popular 
Government^ xlii note 1, Ixvi note 
2,*xci note 2, o note 1; Government 
oJ^Bhgland, lv«note 1, xoi note 2, 
o note 1 • 

Lyndhurst, {«ord, in opposition to 
measures of the !9}UBe of Com¬ 
mons, 465 

* ^ 

Macaulay on the Press Licensing 
Act, 267-268 , * 

Mnoclesficl^, I^ra, 430 
Maokintosn, Sir James, on Ifiartial 
law, 641 

Maine, <8ir Henry, bexiv: on demo¬ 
cracy, xcv; Popular Government^ 
Ixxiv, xcv note 1 

Mansfield, Lord, on tho liberty of the 
Pit'ss, 243 

Martial law, o2 note, 280 ; liability 
of soldiers as citizens, 282it and 
^e ** Declara^on of th« Utate of 
Sege,” 283; how recognised in 
England, 284 ; tho promamation 
_ • of, 287 ; trial of Wo^o Tone, 289, 
290; in England during time of 
war or insurrection. Appendix, 
Note Xn., 538-565 
Maxims belonging to the Conven¬ 
tions of tho Constitution, 25, 26 
and note ; not ** laws,” 26; con¬ 
stitutional, 462 

May, Sir Vh^ias, as a constitutional 
• 'historian, 12 
Melville, JLord, 430* 

Membors of Parliament, increase in 
number of speakers among, Ivi; 
•.authority of, Ivi • 

Merchant Shipping Act, 1876, tho, 
302, 393 

Mignet, French Revolution quoted, 

4m 

Militia, the, 291; in comparison 
with the standing army, 292 
Mill. Ixiii, Ixix; quoted, on political 
institutians, 101 

Ministers, responsibility of, under the 
Buie of Law, 321; as subjeot to 
the Buie of Law, 323 
Ministry, the, position of, under 
defeat, 30; power of, regarding 
the Habeas Corpus Act, 226; 
powers of, pnder tho Ali^ Act, 
1848, 228: action of, in case of 
tumult or invasion, 408; dis> 


missal of, by tho King, 429, 
resignation of, under Vote of Cen¬ 
sure, 435, i46; and ^e Mutiny 
Act, 448 ; tiio withdrawal of con¬ 
fidence in, 452 
Money Bills, xx, xxi 
Montesquieu, Esprit des Lois referred 
to, 185, 333 

Moral law, Acts of Parliament in 
relation to, 59; BlackstoiA onr 
59 ; and libel, 240 
Moral Philosophy, Paley, quoted, 9 
note, 22 note 

Morley’s Life of Diderot, 186 
Muir, l^msay, Iv ; Peers and 
PureaHcraU, xxxviii note 2, xliii 
twte 2, Iv note 1 

Municipal corporations, 147 note 
Mutiny Act, the, 1689, preamble of, 
295; an annual Act, 305; in 
relation to tho annual meeting of 
Parliament, 443 note 

Napoleon Bonaparte, the founda¬ 
tions of modern Droit Adminis- 
tratif laid by, 330, 335-337; and 
ordinary judges, 337 ; Council of 
State under, 344 
Napoleon, Louis, 80, 125, 485 
Natal, xxiv note I 
National danger the test of national 
greatness, civ 

National Debt and Local Loans 
Act, 1887, 313; the intercut on, 
313 

National Insurance Acts, xviii note 8 
National Revenue, tho, 309 
Naturalization Act, 1870, the, 419 
Newcastle, tho Duke of, 453 
Newspapers, position of publishers 
and writers, 244; offences treated 
by the ordinaiy Courts, 246 and 
note; under tho First Empire, 
252; under the Republic of 1848, 
253 • 

]^w Zealand, the l^proae Court 
*and the Foreign Offenders Appre¬ 
hension Act, 1863, 100 note; the 
Deceased Huslxind’s Brother Act, 
1900, 115 note 

New Zealand Parliament, 99 and 
note; a non-sovereign Isgislating 
body, 100 and note; liablb to the 
authority of the Courts and the 
Imperial Parliament, 100; laws 
of, opposed to English common 
law, 103 and note; valid and 
invalid acts, 103, 104; laws of, 
as affecting other colonies, 104; 
authority of, to change i^oles 
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in the Constitution, 106 and nrAe, 
163 ; power of the Governor to 
assent Bills, 11 n 112 
Nightingale, Florence, Ixv 
Non-soveroign law-making bodies, in 
contrast with legislative bodies, 83; 
characteristics of, 87; meaning of 
the term, 88 and note ; the Indian 
Council, 96; the New Zealand 
Parliament, 105-107; Foreign, 117; 
the French Chamber, 120, 121 
Nottingham, Lord, 376 

O’Connell and the Repealers, Ixx, 
Ixxi note 1 ; and Federalism, xc 
Odgers, lAbd and Slander, quoted, 
236 

Official Socrf‘ts Act, 1889, 391 
Officials, State, duty of, xxxix; 
position of, under tho Habeas 
Corpus Suspension Act, 229; 
protected by Act of Indemnity, 
230-232: limited protection of, 
under the Act of 1801, 232 ; posi¬ 
tion of, under ordinary law, 281 ; 
position of, under Droit Adminis¬ 
tratis, 329, 337-344, 349-352, 364 ; 
powers of tho English Crown, 382; 
appointment of the Prime Minister 
and the Cabinet of England, 404 
Ordinances, Royal, 48 
Orton, Arthur, Ixxii 

PaleyAs Moral Philosophy, the actual 
state and theory of government 
considoi'ed in, 9 note ; quoted, 22 
note 

Palmer, Roundell, Ivi 
Palmerston, Lord, 1; career of, ci; 
action oi, under vote of oansure, 
436 

Parliament, sovereignty of, xviii, 
c; what constitutes, xviii; 
powers of, xviii, xix; under tho 
legal rules constitutional law, 
30 ; tlto constitution of, 37 ; law¬ 
making power of, 38 ; Acts of, 
and the Law Courts, 38; un¬ 
limited legislative authority of, 
30; l>e Lolme on tho limit of 
poTfrer of, 41 ; the passing of the 
^ptonnial Act, 42; position of, 
in regard to private rights, 46; 
rules under Acts of, 50 and Ttote; 
tho Court-s in relation to the 
Resolutions of, 62 ; the legislative 
authority of, 58; and preceding 
Acts, 62; and the Acts of Union, 
62; and the Colonies, 78; power 
to change any law, 84 ; other 


bodies in relation to, 87 ; tho 
Legislative Council of India sub¬ 
ject to, 96, i the CSfi<mial, of New 
Zealand, 09 ; poivers of, 99 ; the 
sanction of the Crown in Acts of, 
100 ; tho ‘‘ Colonial Laws Validity 
Act, 1865,” 101 ; •valid and in¬ 
valid Acts, 103; the .legal 
supremacy of, “^as to Colonial 
legislation, 108; the lihperial, 
compared ^with flie National 
Assembly of France, 120; tho 
Courts in relation to, 152; the 
Ministry subject to tJ'** of • 

tho House oi Commons, 152; 
rules as to the diusolution of, 428 ; 
tho dissolutions of k784 and 1834>, 
429; non-assembly of, a breach 
of constitutional practice, 442; 
the Army Act in lelation to tho 
annual meeting of, 442; tho 
refu Sill of supplies, 450 note ; tho 
Victorian, conflict l>etween the 
Ui)iior and Lower Houses, 1878 
and 1879, 466 ; a sovereign body, 

Parlianl^ftt, French, duration • of, 
liii 

Parliament Act, xix note 3; Ap¬ 
pendix, Nate XIII., 667 ; state or, 
things bofor^ passing of, xx; ' 
direct eflfects'of, xxi-xxiv ; in¬ 
direct effects of, li; as introduc¬ 
ing written constitution, li; as 
abolishing necessity for omorgenoy 
creation of peers, lii; and the 
duration of ParliainenL lii; en¬ 
ables House of Parliament to over^ 
rule will of elqotors, liii ; effect bn 
Speaker, xxxviii, livj •increases 
power of the majority and the 
Cabinets, Iv 

Parliailtentary authority, instanced 
in the Septennial Act, 44, 45; and 
the power of tho Courts, 59, 60 
Parliamentary exocutivo and a non- 
parliaraontary executive, dUttino- 
tion between. Appendix, Note 
III., 480-488 

Parliamentary leaders, powers of, Iv 
Parliamentary power, txemplified 
by Acts of indemnity, 61 ;* in 
relation to tho Law Courts, 54; 
electors in connection with, 67 
Parliamentary privilege and con¬ 
stitutional conventions, 423 
Parliamentary procedure, as con- 
vontionad law, 27 • 

Parliamentary soverqj^ntv, the 
nature 3?; recognisea by the 




INDEX 


law, ; and tho Aot of Settle¬ 
ment, 41; the Septennial Act a 
proof of, 40,* 73, 433 i the 
Law Courts, iS ; liiiKtations on, 
68; the Irish^Chtirch Aot, 18G9, 
64; limitation of, in resfxsct to 
thg Colon ie*, 64, 65 and note; 
Ai^ti|^ on, 68; political and legal 
sense of, 70; ^'bxtemal limit on 
exe^fhe .of, 75, 79 ; iiitcnml limit 
on, 77, 79 ;*ftie two limitations of, 
81; characteristics of, 83, 85; 
Tocquevillo on, 84, 86; and 
% rcdei%.li8)jp, 134 and note ; in 
comparison with federalism, 167 ; 
and the Rule Law, 402, 406; 
• George thia iThird’s view of-430 ; 
relation of the right of dissmution 
to, 433 

Parnell and Ireland a Nation,” xo 
Party government, disadvantages 
of, xciii 

Party system in Kngland, Iv 
Panmiuj of ike. i^reat Reform Bill, 
The, Ixi note 1 

Passive resistors %nd lawlessmAs, xli 
Payftiont of M.P.‘s, efTect 6ff liii 
Peel, 1; and the Dissolution of 1834, 
429 

-Peers, emergency creation of, lii; 
' the House of, resolutions of, not 
law, 52; power* of, 54; the 
creation of new, in case of conflict 
of the Lords and Commons, 427 
Peers and Bureaucrats, xxxviii note 
2, xliii note 2, Iv note 1 
Personal J'rcedom, the Right to, 
• 202 ; undo* the Belgian Constitu- 
£ion, 202 ; as secured in England, 
202; Aidress for arrest, 204; 
wrongful imprisonment, 208; the 
Habeas Corpus Acts, 200: the 
%jcuritie.s for, 216 • 

Pitt, 1; and the Dissolution of 1784, 
420: the Vote of Censure, 1783, 
446; and the Coalition, 449-450 
PiU, Life of, 2 note 2 
Poincare, How France is Governed, 
xliv note 3 

Political Sovereignty and Legal 
Sovereiglf^, the distinction bo- 
ti^ecn, 42o 

Political theorists, Bagohot and ^o- 
fessor Hearn as, 10; questions 
for, 20 

Pollock’s Essays in Jurisprudence 
and Ethics, 38 note; Brience of 
Case Law referred to, 58 
Pollock, Sir on martial law, 546, 
662, 563 • 
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Poor Law of 1834, Ixi 



Pope, the, in |eI^tion to reforms, 78 
Popular QowrnmenJt, lyxiv, xov 


note 1 


Precedent, frequency of appeal to, in 
English history, 18 
Premier, the, power of, to dissolve 
Parliament, liii; power of, to 
curtail freedom of discussion. Ivi; 
and tho Courts of Law, 20 ^ 

Prerogative of the CJrown, 61 ; tho 
term, 420; as anterior to tho 
power of the House of Commons, 
421; survival of, 459 ; in relation 
to tho Qabinot, 460 ; as increasing 
the xuthurity of the Commons, 461 
President of the United States, tho, 
election of, 28, 175, 483; position 
of the Federal Judiciary in con¬ 
nection with, 152; independent 
action of, 485 

President of French Republic, elec¬ 
tion and powers of, 486, 487 ; in 
relation to National Aewembly, 
487 


Presidential Government and Cabi¬ 


net Government, forms of, 482; 
the former nominally still existing 
ill France, 486 

Press, tho, Prevention of Crime Aot 
(Ireland), 1882, in relation to, 
228; liberty of, under the De¬ 
claration of tho Rights of Man, 
234 ; Belgian law as to, 234^ the 
law of libel, 236; the Govern¬ 
ment in relation to, 243 ; present 
position In England, 243 ; absence 
of censorship in England, 244; 
the Courts and, 246; muter tho 
Commonwealth, 246 note ; the 
law of, in Franco, in comparison 
with that of England, 248 ; under 
the laws of Franco, 250 ; in 
England in the sixteenth and 
seventeenth con^uues, 255; of 
^ngland, under the Star Chamber, 
256; law of England and of 
France hi contrast, 257, 250 ; end 
of the Licensing Act, 257 

Prevention of Crime Act (Ireland), 
1882, 227 ; powers of the Irish 
Executive under, 227 

Priestley, opinion of, on the Sep¬ 
tennial Aot, 45 

Prime Minister, the, as head of the 
English Cabinet, 8; tho appoint¬ 
ment of, 404 

Printing-presses, the control of the 
Star Chamber over, 260; the 
University, 266 
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I^ivato member, impatience of, to 
carry BUI, Ivi « 4 

Private lights. Parliament in re¬ 
gard to, 46; Coke on, 46 

Pnvy Council, the, power of, in rela¬ 
tion to Acts of Parliament, 50 and 
Tio^e; jurisdiction of, in the six¬ 
teenth and seventeenth oonturies, 
♦ 374, 375 

Prdmamations, the Statute of, 48; 
repeal of, 49; Royal, in relation 
to common law, 51; modern 
instances of, 51 and tiofe 

Proport ional representation, the case 
for, Ixvi; fosters log-rcAling, Ixx, 
Ixxii; in 1870 and 1014, Ixxiii 
note 1 

Proportional Representation and 
British Politics, Ixvi note 2, Ixviii 
notes 1 , 2 

Proportionalists, object of, Ixxi 

Public Accounts Committee, the, 318 

Public Authorities Protection Act, 
1893, 384 note 

Public Bill, xxi 

Public Documents, the formality of 
siting, 322 

Public Meeting, Right of, 32 note ; 
questions connected with, 32, 266; 
in Belgium and in England, 200 ; 
the Courts of England in rela¬ 
tion to, 267; unlawful assembly 
nq^er, 268-269; decisions in 
cases of, 270-272; limitations on 
right of, 273-276; ])ower of the 
Government as to, 277; condi¬ 
tions as to, 278-270; Appendix, 
Note V., 497-612 

PvJblic Opinion and Popular Govern- 
ment, xlii note 1 , Ixvi note 2 , xoi 
note 2 , o note 1 

Publishers of libel, position of, 238; 
on Govemmont, 239 

BaUwaje Co&pSnies, as non-sove¬ 
reign law-making bodies, 90; 
power of, to make bye-laws, 91; 
lunctions of^ the Courts with re- 

S ard to, 92 * instances of illegal 
ye-laws, 93 
Rebellion, armed, xliii 
Beoves, author of History of English 
Law, trial of, 420 

Referendum, the, xci; definition as 
applied to England, xoi; the 
“people’s veto,” xoii; what it 
may Ite applied to, xcii note 1 ; 
causes of demand for, xoii; main 
argument s^nsi^ xciv; as 
viewed by So^alisti^ xcv; power 


of veto might work for iU as well 
as good, xovi; m^in argument in 
favour of,|^xovii; tne strength of, 
xovii; its teqdedby to lessen the 
evils of the partjt system, xcviii 
Reform Bill, the, of 1882, Ivi, 126 
Reform Riots, the, of 1831, 21^ 
Religion, the law of libel in ^^tion 
to, 240 % 

RepTos%ntation, propg(tionai,tlxvi 
Represontativo govemmont, causes 
loading to the foundation of, 81; 
two different forms of, 4^ 
Republic, the, of Prancep 126; posi># 
tion of the Piosident, 120; tho 
existing oonstithtions of, 129; 
Ark' 75 of tho Yea* VTII., 361 * 
Republican electors, in tho United 
States, 28 ^ 

Resignation of Ministry, how en¬ 
forced, 440 

Resolutions of Parliament, Mr. 

Justice Stephen on, 53 
Responsible Oovem7nent in the Do¬ 
minions, xxix note 2, xxx notes 

1 , 3 ^ 0 • 

Revenue, the, 308; source of the 
public, 308; hereditary, of the 
Crown, 309; under pormanen^> 
and anrftiai Acts, 310; they 
authority few expenditure, 311,^ 
312; the “Consolidated Fund,” 
31,1; security for the proper 
expenditure of, 314, 315; p^ition 
of the Comx»trollor General with 
regard to, 310; Lord Grenville 
in opposition to the Pafliament in 
matter of, 1811, 31f; the Publis 
Accounts Committee, 318; main 
features of control and^udit, 319 
note i as governed by law, 320 
Revolution of 1830, 263 
Rhode Islaml, under charter 
Charles 11., 161 

Right of Public Meeting, the, ques¬ 
tions connooted with. Appendix, 
Note V., 497-612 

Right of Self-defence, the. Appendix, 
Note IV., 489-497 
“ Rigid ” Constitution, Belgium and 
Fi^ce examples of» and note, 
124, 142, 169 

Rigidity of French Constitutions, 
Appendix, Note L, 409-476; of 
Constitution of Australian Com¬ 
monwealth, 533 

Riot Act, the, substuioe of, 286 
Biots, diAies of citizens in oases of, 
284; the B>eform, #f 1831, 885; 
Gie Goidon, 1780, 886 
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Roebuok, Ivi 

Roland, Mad|y;ne, Ixii nofe 3 
R«lfe, Sir 1^ M., onlmartial law, 
640, 646 • , 

Roman Empirs and.Oreeco, Ixxxix 
Royal Prero^tivo, idoaa as to, in the 
a#venteenm cent'iry, 365, 368 
Ro3ial*Proclama^ionH, in relation to 
common law«nd Acts of Farlia- 
mont, dl^^moflern instances of, 
61 and nott • 

Rcwalty, English, in sympathy with 
British people, 1 

Rule of La^«.the nature and applica¬ 
tions of, ; Tocquovillo’s 

comparison t# Switzerland and 
• EnglancPiilider, 180 ; thrc» mean¬ 
ings of, 183 ; personal security 
undqf, 183 ; Continental authority 
under, 184, 185 and vxiie ,; as a 
charaoteristio of England, 189; 
England and France in contrast, 
; in the United States, 195 ; 
equality finder, 198; and the 
loading provisions of Const^ution, 
199 ; Right t« PersonalJ|reodom, 
2D2-233; Right to Freedom of 
Discussion, 234-266; Right of 
Public Meeting, 266-279 ; Martial 
Law, 280-290 ; the* Army, 291- 
307 ; the Roveniie, 308-320 ; re¬ 
sponsibility of Ministers, 321-323; 
Ministers as subject to, 323; in 
contrast with Droit Adminiairaiift 
324-^)! ; its merits, 389; defects, 
390; relation between Parlia- 
mentain^ sovereignty and, 402- 
• .409; tonAsnoy of foreign assem¬ 
blies to support, 406 
Rules, le|;al, of Constitutional law, 
30 ; as enforced, 23 ; as convon- 
tions, 23, 26 ^ 

Russell, Lord John, 1 

Scotch Universities in relation to the 
Act of Union, 63 

Scotsmen, their objection to uso of 
term !l^gland for Great Britain, 
Ixxxix 

Scott, Ge^ral, Ixxix 
Scqtt, Sir waiter, Ixxx 
Se^s necessary to the completion of 
Acts, 322 

Secretary of State, the, position of, 
under ordinary law, 281 
Self-defence, the Right of, Appendtz, 
Note IV., 489-497 
Septenniid AcF, the, 42; Sallam and 
Lord Stanlmpe on, 43; opinion of 
Priestley and others eon, 46; a 


proof of Parliamentary so*^- 
roii^ty, 4% 93, 433 
Sidgwick, Prof., Elemenl^of Politics, 
68 note, 171 note 

Slavery, the War of Secession in re¬ 
lation to the abolition of, 79 
Soldiers, liability of, as citizens, 282 ; 
under the Mutiny Act, 294.; rights 
of, as citizens, 296 ; civil li^iiitj^ 
pf, 297, 298; under charge for 
crime, 298 and note ; Mr. Justice 
Stephen on, in relation to their 
officers, 300; liabilities under 
military law, 302 ; duty of, when 
called miKm to disperse unlawful 
»«ssembly. Appendix, Note VL, 
512-516 

Sommersett, James, case of, referred 
to, 216 

South Africa, wars in, xxxvi 
South African Union, Keith on, 480 
Sovereign power, Hume on, 76; 
limits to, in the case of absolute 
rulers, 75, 77 ; illustrations of the 
limit of, 75; undor Federalism, 
146 

Sovereignty, the limit of legal, 76; 
legal, of the United States, 145; 
legal and political, the distinction 
between, 425 

Sovereignty of Parliament, xviii, 
37-176, 68 note ; nfodification of, 
xix ; and of King, xxiv ; change 
in the area of, xxiv; in r^atiou 
to Colonial Acts, 100-104, 113, 
465 note 

Speaker of House of Commons, 
as affected by Parliament Act, 
xxxviii, liv; not the servant of a 
party, liv 

Speaker of U.S. House of Repre¬ 
sentatives, Iv 

Standing Army, the, of England, in 
comparison with the Militia, 292; 
the institution of, 192; legislation 
•Bbs to, 297 

Stanhope, Lord, Life of PUt, 2 note 
2; on the Septennial Act, 43 
Star Chamber, t^e, control of 
printing-presses held by, 256; 
abolition of, 1641, 263, 375 
State officials, position of, under 
the Habeas Uorptis Suspension 
Aet, 229, 230; under the In¬ 
demnity Act of 1801, 231, 232 
Statesmen as affected by mere con¬ 
ventions, 1 

Stationers* Company, the, formation 
of, 266 

Statute or ** written law,” 27 
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Statute of Proclamations, legislation 
under, 48 ; repeal -Cj^, 49 
Stephen’s C<imm&nlarita, 8, 370 
Stephen, Mr. Justice, on the rosoln- 
tions of the Commons and the 
judgment of the Courts, 63; on 
the relation of soldiers to their 
ofBcei^s, 300 

Stephen, Leslie, on the limitations 
oi^liparlian:eut, 78; Li/c of Favo- 
ceU, 463 note 

Story, Commentaries of, on the Con¬ 
stitution of the United States, 4 ; 
lines of work, 6 ; Commentaries on 
the Conflict of Larm, .370^ 

Stubbs, Dr. (Bishop of Oxford), as a 
constitutional historian, 12, 10 
Sufiragettos and lawlessness, xli 
Supplies, the refusal of, 460 and 
note 

Supreme Court, the, of the United 
States, American reverence for, 
Ixxviii; formation and power of, 
154-158; case of Marbury v. 
Madison decided by, 161 ; as 
“ master of the Constitution,” 171 
note ; restraints on, 171 Tioie ; 
case of Munn v. Illinois, 173; 
alleged weakness of, 173 ; source 
of power of, 174 
Suttee, lx 

Swiss Confederation, the, 71 note ; 
an example of Federalism, 134, 
IS^note, 164, 166 ; description of, 
487, 488 

Swiss Constitution, the, 140, 148 
note ; “ guaranteed ” rights of, 

150; serious flaw in, 166 
Swiss Federalism, Appendix, Note 
VIXL, 617-620 

Switzerland, the electorate of, 57; 
the Federal Assemldy in relation 
to the Courts, 165, 172; weakness 
of Federalism, 167, 168, 170; 
TocquevilleV Comparison of law 
of, witfn that of England in 18^6, 
180; Federal Council of, 487 

Tarde’s Lois d& Vimitaiion referred 
to, 378 

Tarl'ing, Laws relating to the Colonies, 
104 note 

Taxation, how levied, 310; perma¬ 
nent and annual Acts of, 310; 
Income tax, 311 
Territorial Force, 305-307 
Thiers, M,, 350 

Tocqueville, A. do, on the English 
Constitution, 21 ; on the English 
Pailiament, 84, 85; on the Con¬ 


stitution of Franco, 118, 119 and 
note ; on tbq influence of law in 
Switzerland* and ISSsigland, 176, 
180; on Mroit Ad^iinistratif and 
the iiistitutiH»n'3 of the Union, 327 
and note, 33\ and* 362, 363 
note, 387, 388; on Art. 75, Year 
Vlll. of the Republic, 351-352 
Todd, on Parliamentary powSr,*'0.5 ; 
on the passing ot Colonial Bills, 
112 ** ^ 

Tone, Wolfe, the trial of, 1798, 289, 
290 

'Pories and Whigs, Ixx ^ < 

Trade, the Board^,,alitlet the Mer- 
chant Shipping A^ct, 1876, 392 
Trade pinions and juc^e|^ xl; and 
“ peaceful picketing, xl 
Traite de Droit Cemstilulionnel, xlv 
note 1, xlvi note 3, 253 
Transvaal Legislature, Immigrants 
Restriction Act, 1907, 11G note 
Ti’oaties, power of the Colonics as t o, 
115 

Trial by Jury, 397 
Tribwfk^des Gonflits, the, the func¬ 
tional of, 3.59, 360, Appendix, 
Note XI., 555-556 

Unconstitutional ” Law, meaning-,, 
of an. Appendix, Note VII.,' 516 ' 
Union, the Acts of, 42 ; the Scotch 
Universities and, 63; the fifth 
Arbiclo of (Ireland), 64, 433 
Union, the Act of, Ixi; as subject to 
repeal (Scotland), 141 
Union of South Africa, The, 430 
note 1 ^ ^ 

Unitarian government, and Fedonfl^' 
ism, 151 and note; thermoaning 
of, 163 

Unitarianism in contrast with Fcdcr- 
alisnfj 144 v 

United States, the. Constitution of, 
in comparison with the English, 

4; Kent and Story’s Comment¬ 
aries on, 4; an instance of re¬ 
lationship of constitutional his¬ 
torians and legal constitutional¬ 
ists, 16; law of the constitution 
and conventional rulezs in, 28; 
position of electors in, 28; Con¬ 
stitution of, 71 note; the aboli¬ 
tion of slavery, 79; limited power 
of legislative bodies in, 132; the 
Federalism of, 134 and note; the 
constitution in comparison with 
the English, 136 ; ^ the union of 
4 ideas as to institutions in, and in 
England^ 136; preeSnble of the 
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Gonertitution of, 139 ; the HU]jrem- 
aoy of thc^yoiiatit^^on, 110 ; the 
War of Secession, ji2 and ?iote ; 
the fifth Afticl^ ^tho Cunstitu* 
tion of, 143 ^ tho sovereiguty 
of, 14S ; legislature vi, 146 ; Acts 
0^ Conglfcss, 146, 157; tho 

J^rt^idoni of, 148; ilio Federal 
Courf s of, 1#^; limit of jxiwov 
in> ^ndivi^ial states, 449; tho 
authority of the Courts of, 154, 
170 ; the Supremo Court of, 155- 
158, 172, 173; the (’oustitution 
of, a^iimrison with that of 
Canada, success of the 

Federal system in, 175 ; tho Con- 

• stitutioil *f, 195 and hoM ; rule 
of Jaw in, 196 ; institutions of, in 
cnnf^ist with Droit AdmivintriiliJ, 
326 ; the President in relation to 
the Senate, 461 ; tho tVmstitiifion 
of, 467 and noU' ; the rule of law 
in, 467 

Univoraiticsf the, legislation of Par¬ 
liament as to, 17U ; cstablij^nient 
of printing-paesscs at, 2K 
UlHawful assembly, 269, 272 note, 
273, 274; duty of soldiers when 
called upon to tlisperse, 

Note VI., 512-516 • 

• 

Veto, of Grown and Colonial legis¬ 
lation, xxviii, XXX ; the meaning 
of, 25 note ; the right of, in con¬ 
nection with the Crown and 
Colonial legislatuivs, 110-113 and 
lioffi-t ; Jnstanccs of, in Canada ami 

• . Austiialia,* 114 j non-existent in 

tho .French Chamber, 120 
Victoria,*Q,uoen, 1, 461 
Victorian (Colonial) Parliament, the, 
and laws altering the cens^tution, 
* 106 nvte; the struggle between 
thf* ITpper and Ijower Houses of, 
1878 and 1879, 456 
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